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American to Be International Judge 


\n Ame be one of the judges of the 
nternational Court I istic John Bassett Moore 
is been elected to that position by the League of 
Nations at a meeting at Geneva, and it is stated 


iat he will accept 


He has been professor of international law 
nd diplomacy at | imbia for twenty years and 
is had much exy nce in public service involving 
nternational relat He was a law clerk of the 
Departme nt ot st 1885; Assistant secretary ol 


State from 1886 1891; Assistant Secretary of 


State in 1898; Sex and Counsel of the Span 
1898 and Coun- 
tment in 1914. He has 
member of the permanent Court at the 
1914 1 is Vice-Chairman of the In- 


nmission organized by the 


American Peace Commission 


ellor of the state Depart 
een a 
Hague since 
ternational High | 





Pan-American Financial Conference in 1915. He 
has written mucl n the subject of international 
relations 

Although Elihu Root was nominated by six 
countries—lItaly, | e, China, Brazil, Bolivia and 
Uruguay—for a place on the Court, he let it be 
known sufficiently { advance that it would be 
impossible for him t ccept. He was one of the 
leading members of the conference which outlined 
the plan for fhe Int tional Court of Justice and 
defined its functio Roscoe Pound, of Harvard, 
was another Amer n whose name was mentioned 
in connection with the honor of a position on that 


tribunal 

The France Bar Association 
organized French Bar 
Association was brough Prof 
niversity of Lyon, president 


News of the itly 
t to Cincinnati by 
Jean Appleton, of the 
of that organizatio1 He stated that it has been 


in existence about two years and has at present a 
comparatively small membership—about six hun- 
dred. But efforts are being ide to increase its 





numbers and it is expected that they will be suc- 
cessful. The Association is preparing to publish 
an official organ which will be useful in extending 
its influence and in securing additional members. 
Professor Appleton, who bears a distinctly Amer- 


ican name, counts an American among his an- 


cestors, —_— 
Economic Pressure and Judicial Salaries 
That economic pressure threatens to deprive 
the English Bench of some of its most eminent 
General 
of England during a comparatively recent state- 


occupants was admitted by the Attorney 


ment in the House of Commons. In brief, certain 


judges are thinking, in consequence of the inade- 
returning to the 
from which the above in- 


quacy of their emoluments, of 


Bar, The Law Journal, 
formation is taken, proceeds to declare that there 
is no doubt that the Judges ought, in 


view of the high cost of living and the enormous 


salaries of 

growth in taxation, to be increased. 

“When income tax was one shilling,” it states, 

e’s salary of £5000 yielded a net income 
Nowadays, with income tax at six shil- 


“the Judg 
of £4750. 
and the addition of supertaxes, 
£3000, the purchasing power of which 


lings, his income is 
reduced to 
also has been reduced in something like the same 
When, in 1809, the salaries of puisne judges 
were raised from £3000 to £4000, the increase was 


sanctioned because of the inflated price of com- 


ratio. 


modities. Subsequently the salaries were increased 


to £5500, but in 1828 they were fixed at their pres- 
ent figure. For nearly a century, therefore, the 
stipends of Judges have remained at £5000, not- 
withstanding the great increase in the earnings of 
the Bar and the general rise in the standards of 
living. Is there any other branch of public service 
in which the emoluments are the same as they 
were in the early years of the last century?” 
Arguments for the increase of judicial salaries 
in England and in this country naturally follow 
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the same economic logic. But the similarity ceases 
when one considers the standards of judicial com- 
pensation which present conditions are lowering in 
the two countries. Even after economic pressure 
has done its worst, the Judges’ salaries in Great 
Britain still remain respectable from the standpoint 
of their poorly paid American brethren 


Landis Resolution Echoes 
lew actions of the American Bar Associatio1 
have caused more “repercussions” in the press tha: 
its censure of Judge Landis. A large majority of 
the expressions which have come to the Journal 
from its regular clipping service—and they come 
from various sections of the country—unreservedly 
indorse the position of the Association, Others, 
however, and notably the ne wspapers of Chicago, 
the city in which Judge Landis lives, have come 
forward in his defense. Apparently the press in 
most other communities views the matter from 
the more or less detached standpoint of the principle 
involved and the danger that the case might 
broaden into a precedent, while the press of Chi 
cago, in the main, cannot help reading into the 
matter the whole context of Judge Landis’ utter fear 
lessness, his absolute honesty of purpose and his useful 
activities in that community. 

Thus the Chicago Tribune, while declaring 
that “this community which Judge Landis serves 
would not resent a discussion of or judgment on 
the judicial proprieties in his case,” insists that the 
intimation that he is lowering the public confidence 
in the judiciary is a gross misrepresentation. On 
the contrary, it adds, “he is more feared by the 
lawless and more respected by the lawful than any 
man sitting on the bench.” As for his duties in 
connection with baseball, it declares that as a mat 
ter of fact they do not interfere with his judicial 
duties and would not be allowed to do so. 

The Chicago Evening Post, somewhat along 
the same line, says that “upon the propriety of a 
Federal Judge holding an outside job, honest men 
may well disagree. Our own opinion is that the 
act might be dangerous in its general application, 
but that it is extremely beneficial to the public in 
the case of Judge Landis [he American Bar 
Association acts according to narrow legalistic 
standards when it passes resolutions of censure, 
but it outrages truth and this community’s sense 
of justice when it charges that ‘money grabbing’ 
is the motive in the case.” 

A typical expression of the other view is found 
in the declaration of the New York World that the 
resolutions of the American Bar Association con 
stitute “a stinging impeachment and deserved,” and 
“if he has any defense except that he gets six 
times as much from his private employment as 
from his judicial services, he has never taken the 
trouble to present it.” 

The Philadelphia Inquirer declares that “the 
impropriety of his attitude is too obvious to be 
disputed. It is idle to say that his judicial decisions 
could not be affected by his extremely profitable 
connections with the baseball interests. No man 
can serve two masters with equal fidelity. How- 
ever upright Judge Landis’ intentions he is in 
evitably open to suspicion while he attempts it.” 

The St. Louis, Mo., Times declares that “‘mag 
istrates upon the bench have but one responsibil 
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ity—can have but one if the high character of 
courts is to be maintained. That responsibilit 
the full discharge of their official duties ry 
are named for no other purpose; every moral ol 
gation demands their fidelity to the high aim t 
law intends them to serve. Nothing braver or m 
patriotic has occurred in this generation than t 
} 


stern rebuke by the legal profession of one 


members for besmirching the judi 


Bonus Measure Held Unconstitutional 


The New York Court of Appeals has decid 
that the Soldier Bonus Law of that State is u 
constitutional. The decision was by a divide 
court, five supporting the decision and two fili: 
dissenting opinions, The opinion was written 
Justice Andrews and held that the Bonus La 
involved a giit of the State’s credit and was there 


fore prohibited by Article 7, Section 1, of the Stat 
Constitution. Justice Andrews, however, 
ticular care to make it plain that the logic of tl 
decision was not that the legislature was unal 
aid the wounded. “We cannot too clearly em 
phasize at the outset of our discussion,” he said 
“that this is not an act to restore to health and use 
fulness those who became disabled in the perforn 
ance of their duties. lo do this is a sacred trust 
Every human impulse prompts us to its full ac 
complishment. Neglect here spells disgrace. Fo 
them as a class nothing is done 
the State may have to use this money in making 
these the subject of its first and devoted considera 
tion, this right finds no expression in the present 


statute. The wounded are not a reason or a ground 


for its enactment.” 
The Soldier Bonus Law was enacted by the 


1921 Legislature after being indorsed by a hug: 
majority in a referendum last November Phe 


referendum authorized a bond issue 


for bonus purposes. A test case brought about the 


decision above mentioned 


Women and the American Bar Association 

Woman lawyers were more in evidence at the 
Cincinnati meeting of the American Bar Associa 
tion than at any previous gathering. Several of 
them took part in the discussions in certain sec 
tions. At the banquet of the Association Chief Jus 
tice Taft, who presided as toastmaster, called at 
tention to the fact that for the first time in the 
history of these functions there was a separate 
table for the woman lawyers. One of those in at 
tendance, Miss Pearl McCall, was elected a member 
of the General Council for the State of Idaho 





SIGNED ARTICLES 
\s one object of the AMERICAN Bar Asso 
CIATION JOURNAL is to afford a forum for 
free expression of members of the bar on mat- 
ters of importance, and as the widest range ol 





opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention 
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THE SPIRIT OF LAWLESSNESS 








vidences of Revolt in Industrial, Political, Commercial, Social and Artistic Fields Against 
Spirit of Authority and Moral Psychology Underlying It* 


By JAmMes M. Beck 


M , 
r General ¢ 


SHARI \ regret that the ite President of 
this Associat | not live to deliver the Presi 


ent’s ad oO is a great honor, to which 
ng and hot service at the Bar had justly en 
tled him \\ { ther will | five! the honor- 
e task of | tribute to his memory, I may, at 
least, say that ne of those true men of whom 
poet | iS 
I ri ‘ | 
as ! 4 ul onest 

I deeply e the great honor which the 

Executive Com: e of this Association has done me 

the invitat ver the President’s address 
How inadequ ill meet the responsibility, no 
yne appre te han I d Give me your care- 
ful attention a1 gent patience, for my subject is 
as wide as s\ deep as human nature 

We are met nual convention to consider the 
problems, intet ideals of our great and noble 
profession. It e easy, in the manner of the sil- 
versmith of Ey ho, on a certain occasion cried 
vith a loud reat is Diana of the Ephesians,” 
to rhapsodize nobility of the law. Were we 
not told, in the f our novitiate, by Mr. Justice 
Blackstone, that was *‘a science which employs 
in its theory the 1 faculties of the soul and exerts 
in its practice tl nal virtues of the heart’? Did 
not the fan ilso infamou Francis Bacon 
tell us that it ereat organ through which the 
sovereign powe! ociety ) moves (And did not a 
great layman, S Johnson, say that it is “the last 
result of humat tanding acting upon human ex 
perience for the | fit of the public 

It would, of rse, be easy to match these with 
ess compliment ferences: for. if the records of 
literature be at rion, neither the law nor the law- 
yer has at any t een altogether popular. It may 
be said of the rity of law, as Mrs. Partington 
said of the theological doctrine of total depravity, that 
“it is a very good trine, if lived up to.” 

This suggests the theme of my address which is 
the “Spirit of | ness.” It is my purpose to in- 
quire into the cai 1 revolt against authority, of 
which no caret r of present tendencies can 
be ignorant 

“One of the quoted—and also misquoted— 
Proverbs of the e Solomon says, as translated in 
the authorized “Where there is no vision, 
the people peris! t Solomon actually said was: 
“Where there ion, the people cast off re- 
straint.” The tra tor thus confused an effect with 
a cause. What vision to which the Wise Man 
referred? The rest of the Proverb, which is rarely 
quoted, explains . 

Where thet < the people cast off restraint; 

i iM“ he th a h Pp y } ‘ 

The vision, thet the authority of law, and Solo- 

mon’s warning that to which the great and noble 
*President August 81, 1921, at the Forty-fourth 
Ay Meeting Rar Association, at Cincinnati 


























































f the United States 


founder of Pennsylvania many centuries later gave 
utterance, when he said: 

hat government is free to the people under it, where 

the laws rule and the people are a party to those laws; 
ind all the rest is tyranny, oligarchy and confusion. 

It is my purpose to discuss the moral psychology 
of the present revolt against the spirit of authority. 
Too little consideration has been paid by our profes- 
sion to questions of moral psychology. These have 
been left to metaphysicians and ecclesiastics, and yet-— 
to paraphrase the saying of the Master—‘“the laws 
were made for man and not man for the laws,” and if 
the science of the law ignores the study of human na- 
ture and attempts to conform man to the laws, rather 
than the laws to man, then its development is a very 
partial and imperfect one. 

Let me first be sure of my premises. Is there in 
this day and generation a spirit of lawlessness greater 
or different than that that has always characterized 
human society? Such spirit has always existed, and 
even when the penalty of death was visited upon nearly 
all offenses against life and property. Blackstone tells 
us (Book IV, Chap. 1) that in the Eighteenth Cen- 
tury it was a capital offense to cut down a cherry tree 
in an orchard—a penalty which should increase our 
admiration for George Washington’s courage and 
veracity 

We are apt to see the past in a golden haze, which 
obscures our vision. Thus, we think of William 
Penn’s “holy experiment” on the banks of the Dela- 
ware as the realization of Sir Thomas More’s dream 
of Utopia; and yet Pennsylvania was called in 1698 
“the greatest refuge for pirates and rogues in Amer- 
ica,” and Penn himself wrote, about that time, that he 
had heard of no place which was “more overrun with 
wickedness” than his City of Brotherly Love, where 
things were so “openly committed in defiance of law 
and virtue—facts so foul that I am forbid by common 
modesty to relate them.” 

Conceding that lawlessness is not a novel phenom- 
enon, has not the present age been characterized by an 
exceptional revolt against the authority of law? The 
statistics of our criminal courts show in recent years 
an unprecedented growth in crimes. Thus, in the fed- 
eral courts, pending criminal indictments have in- 
creased from 9,503 in the year 1912 to over 70,000 in 
the year 1921. While this abnormal increase is, in 
part, due to sumptuary legislation—for approximately 
30,000 cases now pending arise under the prohibition 
statutes—yet, eliminating these, there yet remains an 
increase in nine years of over 400 per cent in the 
comparatively narrow sphere of the federal criminal 
jurisdiction. I have been unable to get the data from the 
state courts ; but the growth of crimes can be measured 
by a few illustrative statistics. Thus, the losses from 
burglaries which have been repaid by casualty compa- 
nies, have grown in amount from $886,000 in 1914 to 
over $10,000,000 in 1920; and, in a like period, embez- 
zlements have increased fivefold. It is notorious that 
the thefts from the mails and express companies and 
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other carriers have grown to enormous proportions. 
The holdup of railroad trains is now of frequent oc- 
currence, and is not confined to the unsettled sections 
of the country. Not only in the United States, but 
even in Europe, such crimes of violence are of in- 
creasing frequency, and a recent dispatch from Berne, 
under date of August 7, stated that the famous Inter- 
national Expresses of Europe were now run under a 
military guard. 

The streets of our cities, once reasonably secure 
from crimes of violence, have now become the field of 
operations for the footpad and highwayman. The 
days of Dick Turpin and Jack Shepherd have returned, 
with this serious difference—that the Turpins and 
Shepherds of our day are not dependent upon the 
horse, but have the powerful automobile to facilitate 
their crimes and make sure their escape. 

In Chicago alone, 5,000 automobiles were stolen in 
a single year. Once murder was an infrequent and 
abnormal crime. Today in our large cities it is of 
almost daily occurrence. In New York, in 1917, there 
were 236 murders and only 67 convictions; in 1918, 
221, and 77 convictions. In Chicago, in 1919, there 
were 336, and 44 convictions. 

When the crime wave was at its height a few years 
ago, the police authorities in more than one city con- 
fessed their impotence to impose effective restraint. 
Life and property had seemingly become almost as in- 
secure as during the Middle Ages 

As to the subtler and more insidious crimes against 
the political state, it is enough to say that graft has 
become a science in city, state and nation. Losses by 
such misapplication of public funds—piled Pelion on 
Ossa—no longer run in the millions, but the hundreds 
of millions. Our city governments are, in many in- 
stances, foul cancers on the body politic; and for us to 
boast of having solved the problem of self-government 
is as fatuots as for a strong man to exult in his health 
when his body is covered with running sores. It has 
been estimated that the annual profits from violations 
of the prohibition laws have reached $300,000,000. 
Men who thus violate these laws for sordid gain are 
not likely to obey other laws, and the respect for law 
among all classes steadily diminishes as our people 
become familiar with, and tolerant to, wholesale crim- 
inality. Whether the moral and economic results over- 
balance this rising wave of crime, time will tell. 

In limine, let us note the significant fact that this 
spirit of revolt against authority is not confined to the 
political state, and therefore its causes lie beyond that 
sphere of human action. 

Human life is governed by all manner of man- 
made laws—laws of art, of social intercourse, of litera- 
ture, music, business—all evolved by custom and im 
posed by the collective will of society. Here we find 
the same revolt against tradition and authority. 

In music, its fundamental canons have been 
thrown aside and discord has been substituted for har- 
mony as its ideal. Its culmination—jazz—is a musical 
crime. 

In the plastic arts, all the laws of form and the 
criteria of beauty have been swept aside by the futur- 
ist, cubists, vorticists, tactilists, and other esthetic Bol- 
sheviki. 

In poetry, where beauty of rhythm, melody of 
sound and mobility of thought were once regarded as 
the true tests, we now have the exaltation of the gro- 
tesque and brutal; and hundreds of poets are feebly 
echoing the “barbaric yawp” of Walt Whitman, with- 











out the redeeming merit of his occasional sublimity of 
thought. 

In commerce, the revolt is one against the purity 
of standards and the integrity of business morals 
Who can question that this is pre-eminently the age of 
the sham and the counterfeit? Science is prostituted 
to deceive the public by cloaking the increasing deteri 
oration in quality. The blatant medium of advertising 
has become so mendacious as to defeat its own pur 
pose. 

In the recent deflation in commodity values, there 
was widespread “welching” among business men who 
had theretofore been classed as reputable. Of course, 
[I recognize that a far greater number kept their con 
tracts, even when it brought them to the verge of ruin 
But when in the history of American business was 
there such a volume of broken faith as a year ago? 

In the greater sphere of social life, we find the 
same revolt against the institutions which have the 
sanction of the past. Laws which mark the decent 
restraints of print, speech and dress have in recent de- 
cades been increasingly disregarded. The very founda- 
tions of the great and primitive institutions of man 
kind—like the family, the church, and the state—have 
heen shaken. Nature itself is defied. Thus, the fun- 
damental difference of sex is disregarded by social and 
political movements which ignore the permanent dif- 
ferentiation of social function ordained by God Him- 
self. 

All these are but illustrations of the general revolt 
against the authority of the past—a revolt that can be 
measured by the change in the fundamental presump 
tion of men with respect to the value of human expe- 
rience. In all former ages, all that was in the past was 
presumptively true, and the burden was upon him who 
sought to change it. Today, the human mind appar- 
ently regards the lessons of the past as presumptively 
false—and the burden is upon him who seeks to in- 
voke them. 

Lest I be accused of undue pessimism, let me cite 
as a witness one who, of all men, is probably best 
equipped to express an opinion upon the moral state 
of the world. I refer to the venerable head of that 
religious organization which, with its trained repre- 
sentatives in every part of the world, is probably bet- 
ter informed as to its spiritual state than any other 
organization. 

Speaking last Christmas Eve, in an address to the 
College of Cardinals, the venerable Pontiff gave ex- 
pression to an estimate of present conditions which 
should have attracted far greater attention than it 
apparently did. 

The Pope said that five plagues were now afflicting 
humanity. The first was the unprecedented challenge 
to authority. The second, an equally unprecedented 
hatred between man and man. The third was the 
abnormal aversion to work. The fourth, the excessive 
thirst for pleasure as the great aim of life. And the 
fifth, a gross materialism which denied the reality of 
the spiritual in human life. 

The accuracy of this indictment will commend 
itself to men who, like myself, are not of Pope Bene- 
dict’s communion. I trust that I have already shown 
that the challenge to authority is universal and is not 
confined to that of the political state. Even in the nar- 
rower confine of the latter, the fires of revolution are 
either violently burning or, at least, smoldering. Two 
of the oldest empires in the world, which, together 
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s population (China and Rus- 











e in a welter of anarchy; while India is in a 
of submerged revolt. If the revolt were co: 
to autocr g ents, we might see in it 
y a rea } but even in the 
stable of democracies and among the most en- 

ened peopl rg imblings of revo- 

1 may be he 
Che gove ( ly has bee reserved from 
hrow, n i s constitute uthorities, but 
band of re ( 1 the “fascisti,’”’ who 
e taken the lav their own hands, as did the 
ance com é este! n g camps, to put 

wn worse disor 
Even England e mother of democracies, and 
ce the most stabl ll governments in the mainte- 
ince of law, has been shaken to its very foundations 
the last three year vhen powerful groups of men 
ttempted to seize the state by the throat and compel 
bmission to their mands by threatening to starve 
e community would be serious enough if it 
ere only the world struggle between capital and 
ibor and had only it ved the conditions of manual 
il. But the insur tion against the political state in 
ngland was more ] tical than it was economic. It 
iarked, on th lions of men, a portentous 
ecay of belief in representative government and its 
hosen organ—the box. Great and powerful 
groups had suddenl overed—and it may be the 
most portent discovery of the twentieth 





entury—that the } involved in their control over 
the necessaries of life ompared with the power of 
the voting franchis« is a 42 centimeter cannon to 
the bow and arrov e end sought to be attained, 
namely, the national f the basic industries, and 
even the control of 1 reign policy of Great Britain, 
vindicated the trut the British Prime Minister’s 
statement that these ¢ t strikes involved something 


more than a mere struggle « tions of labor, 


and that they wer: sentially seditious attempts 
against the life of th te 

Nor were they altogether unsuccessf for, when 
the armies of Lenin and Trotsky were at the gates oi 
Warsaw, in the summer of 1920, the attempts of the 
governments of Engla ind Belgium to afford assist- 
ance to the embattl les were paralyzed by the 
labor groups of bot! ntries, who threatened a gen- 
eral strike if those t utions joined with France in 
aiding Poland to re possibly greater menace to 
western civilization tl curred since Attila and 
his Huns stood on the nks of the Marne. 


Of greater significance to the welfare of civiliza- 
tion is the complete ersion during the World War 
f had been 


of nearly all the laws which 


slowly built up in nd years. These principles, 
as codified by the tw sue Conventions, were imme- 
diately swept aside in 1 erce struggle for existence, 
and civilized man, wit s liquid fire and poison gas 


pon undefended cities and 
waged the unre- 
times 

ur of extermination, which 
caused the loss of ired billion dollars in prop- 
erty and thirty milli human lives, did mark the 


“twilight of civilizatior The hands on the dial of 


and his deliberate 

their women and 

lenting ferocity 
Surely, this fierc 


f thre; 


war W ith 


time had been put back—temporarily, let us hope and 
pray—a thousand year 

Nor will many question the accuracy of the second 
count 1 Pope Ber edict ndictment The w ar to end 








war only ended in unprecedented hatred between na- 
tion and nation, class and class, and man and man. 
Victors and vanquished are involved in a common ruin. 
And if in this deluge, which has submerged the world, 
there is a Mount Ararat, upon which the ark of a truer 
and better peace can find refuge, it has not yet appeared 
above the troubled surface of the waters. 

Still less can one question the closely related third 
and fourth counts in Pope Benedict’s indictment, 
namely, the unprecedented aversion to work, when 
work is most needed to reconstruct the foundations of 
prosperity, or the excessive thirst for.pleasure which 
preceded, accompanied, and now has followed the most 
terrible tragedy in the annals of mankind. The true 
spirit of work seems to have vanished from millions 
of men; that spirit of which Shakespeare made his 
Orlando speak when he said of his true servant, Adam: 

O, good old man! how well in thee appears 
The constant service of the antique world, 
When service sweat for duty, not for meed ! 

The morale of our industrial civilization has been 
shattered. Work for work’s sake, as the most glorious 
privilege of human faculties, has gone, both as an ideal 
and as a potent spirit. The conception of work as a 
degrading servitude, to be done with reluctance and 
grudging inefficiency, seems to be the ideal of millions 
of men of all classes and in all countries. 

The spirit of work is of more than sentimental 
importance. It may be said of it, as Hamlet says of 
death: “The readiness is all.” All of us are conscious 
of the fact that, given a love of work, and the capacity 
for it seems almost illimitable—as witness Napoleon, 
with his thousand-man power, or Shakespeare, who in 
twenty years could write more than twenty master- 
pieces. 

On the other hand, given an aversion to work, and 
the less a man does, the less he wants to do, or is seem- 
ingly capable of doing. 

The great evil of the world today is this aversion 
to work. As the mechanical era diminished the ele- 
ment of physical exertion in work, we would have sup- 
posed that man would have sought expression for his 
physical faculties in other ways. On the contrary, the 
whole history of the mechanical era is a persistent 
struggle for more pay and less work, and today it 
has culminated in world-wide ruin; for there is not a 
nation in civilization which is not now in the throes of 
economic distress, and many of them are on the verge 
of ruin. In my judgment, the economic catastrophe of 
1921 is far greater than the politico-military catastro- 
phe of 1914. 

The results of these two tendencies, measured in 
the statistics of productive industry, are literally appall- 
ing. Thus, in 1920, Italy, according to statistics of her 
Minister of Labor, lost 55,000,000 days of work be- 
cause of strikes alone. From July to September, many 
great factories were in the hands of revolutionary 
communists. A full third of these strikes had for their 
end political and not economic purposes. In Germany, 
the progressive revolt of labor against work is thus 
measured by competent authority: there were lost in 
strikes in 1917, 900,000 working days; in 1918, 4,900,- 
000, and in 1919, 46,600,000. Even in our own favored 
land, the same phenomena are observable. In the state 
of New York alone, for 1920, there was a loss due to 
strikes of over 10,000,000 working days. In all coun- 
tries the losses by such cessations from labor are little 
as compared with those due to the spirit which in Eng- 
land is called “ca’canney,” or the shirking of perform- 
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ance of work, and of sabotage, which means the delib- 
erate destruction of machinery in operation. Every- 
where the phenomenon has been observed that, with 
the highest wages known in the-history of modern 
times, there has been an unmistakable lessening of 
snd that with in the number of 
in output. Thus, 


efficiency, an increase 
workers, there has been 
the transportation companies in this country have ser! 
he United States Govern 


na 1 t 
L ces Cart 


ously made a claim against t 
ment for damages to their roads, amounting to $750,- 
000,000, claimed to be due to the inefficiency of labor 
during the period of governmental operation 
Accompanying this indisposition to work efficiently 
has been a mad desire for pleasure such as, if it existed 
in like measure in preceding ages, has not been seen 
within the memory of living man. Man has danced 
upon the verge of a social abyss, an the dancing 
has, both in form and in accompanying music, lost its 
primitive forms of 
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i even 


former grace and reverted to the 
uncivilized conditions 
There is no better this excessive thirst 
ress, which is, in our 
onicle of the times,” 
age, “its form and 
of human 
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and which shows the body « 
What a 
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values 
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pressure.” transformatiot1 
the. modern 
record of man’s higher achievements, in its discussion 
of literature, art and politics, today its space is largely 


trivial. 


di close 5! 


devoted to the ephemeral and the Pages and 
pages are devoted to sport, and even to ignoble forms 
of sport; while literary, art and musical reviews and 
scientific discussions are either omitted altogether, or 
are grudgingly given a little space once a week. 

What better illustration of this extraordinary 
revaluation of personalities and incidents than the 
recent fistic duel between two combatants in Jersey 
City—a duel which was in marked contrast to another 
fateful encounter on the heights of Weehawken more 
than a century ago? Nearly one hundred thousand 
men and women of all classes and conditions and from 
all parts of the world assembled in Jersey City on July 
2 last, many of them only to gratify their jaded appe 
tites for a new thrill; and for months and months be- 
fore and for weeks thereafter the press devoted, not 
merely columns, but pages, to this trial of strength 

I recall, with amusement, that when I had the 
privilege, in the summer of 1920, to have an audience 
with His Majesty, King Albert—‘“every inch a king”’ 
and one of the greatest in the golden annals of hero 
ism—he humorously said to me, in speaking of current 
values, that, so far as he could see, the greatest person- 
alities in the world were Mary Pickford and Charley 
Chaplin. But, at that time, these great exponents of a 
pantomimic art, which gives the maximum of emo- 
tional expression with the minimum of mental effort, 
had not been eclipsed by the rising splendor of a Demp 
sey or a Carpentier 

Of the last count in Pope Benedict’s indictment, 
I shall say but little. It is more appropriate for the 
members of that great and nol 
more intimately concerned with the spiritual advance 
of mankind. It is enough to say that, while the church 
as an institution continues to exist, the belief in the 
supernatural and even in the spiritual has been sup 
planted by a gross and widespread materialism. 

If you agree with me in my premises then we are 
not likely to disagree in the conclusion that the causes 
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Proceeding to deeper and less recog 
some would attribute this spirit of lawle 
rampant individualism which began in 
Century, and which has steadily and 
with the advance of democratic instit 
doubtedly, the excessive emphasis upon 
man, which marked the political upheay 
of the Eighteenth and the beginning of 
Century, has contributed to this 
Men talked, and still talk, loudly of thei: 
rarely of their duties. And yet if we were to attribute 
the malady merely to idualism, we 
would again err in mistaking a symptom for a cause 

To diagnose truly this malady we must look to 
some cause that is coterminous in time with the disease 
itself and which has been operative throughout civili 
zation. We must look for some widespread change in 
man’s 
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anged but little therefore, be 
environment 
I know of but environment that is 
ifficiently widespread a lee ated to account ade- 
tately for this malady of 
Beginning with the cl f the E 
iry, and continuing 
gious transfor 
ent of man, whi 
ynditions of hun 
taken place in the 
ice has attributed to man’s life on the planet. Up to 
he period of W liscovery of steam vapor as a 
iotive power, tl ’ far as the principal 
facilities of life, were substantially those of the civiliza- 
tion which developed eighty centuries ago on the banks 
f the Nile and ! 1 the Euphrates. Man had in- 
leed increased | nature in later cen- 
turies by mecha such as gunpowder, 
telescope, magnet ! le, printing press, spinning 
jenny, and hand loom, bt 1e characteristic of all 
those invention exception of gunpowder, 
vas that they still remained a subordinate auxiliary to 
physical strengtl man. In other 
vords, man still d nated the machine, and there was 
still full play for physical and mental faculties 
Moreover, all the i: f preceding ages, from 
the first fashioning of the flint to the spinning wheel 
ind the hand-lever press, all conquests of the 
tangible and visi With Watt’s 
utilization of steam vapor as a motive power, man sud- 
denly passed new and portentous chapter of his 
varied history ceforth, he was to multiply his 
powers a thousai ld by the utilization of the invisi- 
ble powers of such as vapor and electricity 
This prodigious nge in his powers, and therefore 
his environment, has proceeded with ever-accelerating 
speed. Man has suddenly become the super-man. Like 
the giants of the ancient fable, he has stormed the very 
ramparts of Divine power, or, like Prometheus, he has 
stolen fire of omnipotent from Heaven itselt 
for his use. His e can now reach from the Atlan- 
tic to the Pacifi taking wings in his aeroplane, he 
can fly in one swift flight from Nova Scotia to Eng- 
land, or he can leave Lausanne and, resting upon the 
icy summit of Mt. Blan like “the herald, Mer 
cury, new-lighted on a heaven-kissing hill”—he can 
again plunge into the void, and thus outfly the eagles 
themselves 
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from the forces of Nature almost 


for him. Is it surprising that so portentous a change 
1 
“progress,” obsessed him, the ideal of 


should have fevered his brain and disturbed his men- 
tal equilibrium? A new ideal, ' 

1 f quantity and not 
quality. His pra religion became that of accler- 
ation and facilitation—to do things more quickly and 
easily—and thus to minimize exertion became his great 
objective. Less and less he relied upon the initiative 
of his own brain d muscle, and more and more he 
put his faith in the power of machinery to relieve him 
of labor. 

This almost infinite multiplication of human power 
has tended to int -ate man. The lust for power has 
obsessed him, without regard to whether it be con- 
structive or destructive. He consumes the treasures 
it produces them, deforesting 


than it 


of the earth faster 


its surface and disemboweling its hidden wealth. As 
he feverishly multiplied the things he desired, even 
more feverishly he multiplied his wants. To gain 
these, he sought the congested centers of human life. 
And while the world, as a whole, is not over-populated, 
the leading countries of civilization were subjected to 
this tremendous pressure. Europe, which, at the be- 
ginning of the Nineteenth Century, barely numbered 
100,000,000 people, suddenly grew nearly fivefold. 
Millions left the farms to gather into the cities to ex- 
ploit their new and seemingly easy conquest over 
nature. In our own country, as recently as 1880, only 
15 per cent of our people were crowded in the cities, 
85 per cent remained upon the farms and still followed 
that occupation, which, of all occupations, still pre- 
serves, in its integrity, the dominance of human labor 
over the machine. Today, 52 per cent of our popula- 
tion is in the cities, and with many of them existence 
is both feverish and artificial. While they have employ- 
ment, many of them do not themselves work, but 
spend their lives in watching machines work. The 
result has been a minute subdivision of labor that has 
denied to many workers the true significance and phys 
ical benefit of labor. 

The direct results of this excessive tendency to 
specialization whereby not only the werk but the 
worker becomes divided into mere fragments, are three- 
fold. Hobson, in his work on John Ruskin, thus 
classifies them. In the first place, narrowness, due to 
the confinement to a single action in which the elements 
of human skill or strength are largely eliminated ; sec 
ondly, monotony, in the assimilation of man to a 
machine, whereby seemingly the machine dominates 
man and not man the machine, and, thirdly, irrational 
ity, in that work became disassociated in the mind of 
the worker with any complete or satisfying achieve 
ment. The worker does not see the fruit of his travail, 
and cannot therefore be truly satisfied. To spend one’s 
life in opening a valve to make a part of a pin is, as 
Ruskin pointed out, demoralizing in its tendencies. The 
clerk who only operates an adding machine, has little 
opportunity for self-expression. Thus, millions of 
men have lost both the opportunity for real physical 
exertion, the incentive to work in the joyous competi- 
tion of skill, and finally the reward of work in the 
sense of achievement. 

More serious than this, however, has been the 
destructive effort of quantity—the great object of the 
mechanical age, at the expense of quality. Take, for 
example, the printing press: No one can question the 
immense advantages which have flowed from the in- 
creased facility for transmitting ideas. But may it not 
be true that the thousandfold increase in such trans- 
mission by the rotary press has also tended to muddy 
the current thought of the time? True it is that the 
printing press has piled up great treasures of human 
knowledge which make this age the richest in accessi- 
ble information. I am not speaking of knowledge, but 
rather of the current thought of the living generation 
I gravely question whether it has the same clarity as 
the brain of the generation which fashioned the Con 
stitution of the United States. Our fathers could not 
talk over the telephone for three thousand miles, but 
have we surpassed them in thoughts of enduring value ? 
Washington and Franklin could not travel sixty miles 
an hour in a railroad train, or twice that distance in 
an aeroplane, but does it follow that they did not travel 
to as good purpose as we, who scurry to and fro like 
the ants in a disordered ant-heap? Unquestionably, 
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man of today has a thousand ideas suggested to him 
by the newspaper and the library where our ancestors 
had one; but have we the same spirit of calm inquiry 
and do we coordinate the facts we know as wisely as 
the fathers did? 

Athens in the days of Pericles had but thirty thou- 
sand people and few mechanical inventions; but she 
produced philosophers and poets and artists whose 
works, after 2,000 years, still remain the despair of the 
would-be imitators. Shakespeare had a theater with 
the ground as its floor and the sky as its ceiling; but 
New York, which has fifty theaters and annually 
spends $100,000,000 in the box offices of its varied 
amusement resorts has never in two centuries pro- 
duced a single play that has lived. Today, man has a 
cinematographic brain. A thousand images are im- 
pressed daily upon the screen of his consciousness and 
they are as fleeting as moving pictures in a cinema the- 
ater. The American press prints .every year over 
29,000,000,000 issues. No one can question its educa- 
tional possibilities. For the best of all colleges is the 
University of Gutenberg. If it printed only the truth, 
its value would be infinite; but who can say in what 
proportions of this vast volume of printed matter is 
the true and the false? 

Before the beginning of the present mechanical 
age, the current of living thought could be likened to a 
mountain stream, which though confined within nar- 
row banks yet had waters of transparent clearness. 
May not the current of thought of our time be com- 
pared with the mighty Mississippi in the period of a 
spring freshet? Its banks are wide and its current 
swift, but the turbid stream that flows onward is one 
of muddy swirls and eddies and overflows its banks 
to their destruction. 

The great indictment, however, of the present 
age of mechanical power is that it has largely destroyed 
the spirit of work. The great enigma which it pro- 
pounds to us, and which, like the riddle of the Sphinx, 
we will solve or be destroyed, is this: 

Has the increase in the potential of human power, 
through thermodynamics, been accompanied by a cor- 
responding increase in the potential of human char- 
acter? 

To this life and death question, a great French 
philosopher, Le Bon, writing in 1910, replied that the 
one unmistakable symptom of human life was “the 
increasing deterioration in human character,” and a 
great physicist has described the symptom as “the pro- 
gressive enfeeblement of the human will.” In a famous 
book, “Degeneration,” written at the close of the Nine- 
teenth Century, Max Nordau, as a pathologist, ex- 
plains this tendency by arguing that our complex civili- 
zation has placed too great a strain upon the limited 
nervous organization of man. A great financier once 
said of an existing financial condition that it was suf- 
fering from “undigested securities,” and, paraphras- 
ing him, is it not possible that man is suffering from 
undigested achievements and that his salvation must 
lie in adaptation to a new environment, which, meas- 
ured by any standard known to science, is a thousand- 
fold greater in this year of grace than it was at the 
beginning of the Nineteenth Century? 

No one would be mad enough to urge such a retro- 
gression as the abandonment of labor-saving machin- 
ery would involve. Indeed, it would be impossible; 
for, in speaking of its evils, I freely recognize that not 
only would civilization perish without its beneficent 
aid, but that every step forward in the history of man 










has been coincident with, and in large part attributabk 
to a new mechanical invention. But suppose the de- 
velopment of labor-saving machinery should reach 
stage where all human labor was eliminated, what 
would be the effect on man? The answer is contained 
in an experiment which Sir John Lubbock made wit! 
a tribe of ants. Originally the most voracious and 
militant of their species, when denied the opportunity 
for exercise and freed from the necessity of foraging 
for their food, in three generations they became ane 
mic and perished. Take from man the opportunity of 
work and the sense of pride in achievement and you 
have taken from him the very life of his existence 
Robert Burns could sing as he drove his plowshare 
through the fields of Ayr. Today millions, who sim 
ply watch an automatic infallible machine, which re- 
quires neither strength nor skill, do not sing at their 
work but too many curse the fate which has chained 
them like Ixion to a soulless machine 

The evil is even greater. 

The specialization of our modern mechanical civ- 
ilization has caused a submergence of the individual 
into the group or class. Man is fast ceasing to be the 
unit of human society; self-governing groups are be- 
coming the new units. This is true of all classes of 
men, the employer as well as the employee. The true 
justification for the anti-monopoly statutes, including 
the Sherman anti-trust law, lies not so much in the 
realm of economics as in that of morals. With the 
submergence of the individual, whether he be capitalist 
or wage earner, into a group, there has followed the 
dissipation of moral responsibility. A mass morality 
has been substituted for individual morality, and, un- 
fortunately, group morality generally intensifies the 
vices more than the virtues of man. 

Possibly the greatest result of the mechanical age 
is this spirit of organization. Its merits are manifold 
and do not require statement; but they have blinded 
us to the demerits of excessive organization. We are 
now beginning to see—slowly, but surely—that a fac- 
ulty of organization which, as such, submerged the 
spirit of individualism, is not an unmixed good. In- 
deed, the moral lesson of the tragedy of Germany is 
the demoralizing influence of organization carried to 
the nth power. No nation was ever more highly organ- 
ized than this modern state. Physically, intellectually 
and spiritually, it had become a_ highly-developed 
machine ; and its dominating mechanical spirit so sub- 
merged the individual that, in 1914, the paradox was 
observed of an enlightened nation that was seemingly 
destitute of a conscience. What was true of Ger- 
many, however, was true—although in lesser degree— 
of all civilized nations. In all of them, the individual 
had been submerged in group formations, and the 
effect upon the character of man has not been bene- 
ficial. 

This may explain the paradox of so-called “prog- 
ress.” It may be likened to a great wheel, which, 
from the increasing domination of mechanical forces, 
developed an ever-accelerating speed, until, by cen- 
trifugal action, it went off its bearings in 1914 in an 
unprecedented catastrophe. As man slowly pulls him- 
self out of that gigantic wreck and recovers conscious- 
ness, he begins to realize that speed is not necessarily 
progress. : 

Of all this, the Nineteenth Century, in its exul- 
tant pride in its conquest of the invisible forces, was 
almost blind. It not only accepted progress as an un- 
mistakable fact—mistaking, however, acceleration and 
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ideal ; and when that is possible, this Pandora’s box of 
modern civilization, which contained all imaginable 
evils, as well as benefits, also leaves hope behind. 

[ am reminded of a remark that the great Rou- 
manian statesman, Taku Jonescu, made during the 
Peace Conference at Paris. When asked his views as 
to the future of civilization, he replied: “Judged by 
the light of reason, there is but little hope, but I have 
faith in man’s inextinguishable impulse to live.” Thank 
God, that cannot be affected by any change in man’s 
environment! For even when the caveman retreated 
from the advance of the polar cap, which once covered 
Europe with Arctic desolation, he not only defied the 
elements but showed even then the love of the sublime 
by beautifying the walls of his icy prison with those 
mural decorations which were the beginning of art. 
Assuredly, the man of today, with the Godly heritage 
of countless ages, can do no less. He has but to diag- 
nose the evil and he will then, in some way, meet it. 

But what can the law and our profession do in this 
warfare against the blind forces of nature? 

It is easy to exaggerate the value of all political 
institutions ; for they are generally on the surface of 
human life and do not reach down to the deep under- 
currents of human nature. But the law can do some- 
thing to protect the soul of man from destruction by 
the soulless machine. 

It can defend the spirit of individualism. It must 
champion the human soul in its God-given right to ex- 
ercise freely the faculties of mind and body. We must 
defend the right to work against those who would 
either destroy or degrade it. We must defend the right 
of every man not only to join with others in protecting 
his interests, whether he is a braia worker or a hand 
worker—for without the right of combination the indi- 
vidual would often be the victim of giant forces—but 
we must vindicate the equal right vi an individual, if 
he so wills, to depend upon his own strength. 

The tendency of group morality to standardize 
man—and thus reduce all men to the dead level of an 
average mediocrity—is one that the law should com- 
bat. Its protection should be given to those of supe- 
rior skill and diligence, who ask the due rewards of 
such superiority. Any other course, to use the fine 
phrase of Thomas Jefferson in his first inaugural, is to 
“take from the mouth of labor the bread it has earned.” 

Of this spirit of individualism, the noblest expres- 
sion is the Constitution of the United States. That 
institution has not wholly escaped the destructive ten- 
dencies of a mechanical age. It was framed at the very 
end of the pastoral-agricultural age and at a time-when 
the spirt of individualism was in full flower, - The 
hardy pioneers who, with their axes, made straight the 
pathway of an advancing civilization, were sturdy men 
who need not be undervalued to us of the mechanical 
age. The prairie schooner, which met the elemental 
forces of nature with the proud challenge: “Pike’s 
Peak or bust,” produced as fine a type of manhood as 
the age which travels either in Mr. Ford’s “flivver” or 
the more luxurious Rolls-Royce. 

The Constitution was framed in the period that 
marked the passing of the primitive age and the dawn 
of the day of the machine. Watt had discovered the 
potency of steam vapor as a motive power; but its 
only use, as known to the fathers, was for pumping 
water out of the mines. When the framers of the Con- 
stitution met in high convention in Philadelphia in the 
summer of 1787, a Connecticut Yankee, John Fitch, 
was then also working in Philadelphia upon his steam- 
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boat; but twenty years were to pass before the prow 
of the “Clermont” was to part the waters of the Hud- 
son, and nearly a half century before transportation 
was to be revolutionized by the utilization of Watt's 
invention in the locomotive. Of the wonders of the 
steamship, the railroad, the telegraphic cable, the wire- 
less, the gasoline engine, and a thousand other mechan- 
ical miracles, the fathers did not even dream. 

It is not surprising that this epoch-making change 
in human power, which has so profoundly and destruc- 
tively transformed social conditions, has not been with- 
out its effect upon the Constitution of.1787. Steam 
and electricity have disturbed the nice equilibrium be- 
tween the nation and the states, which the fathers in- 
tended to endure for all time. In this respect, if they 
could revisit “the glimpses of the moon,” they would, 
in some respects, find difficulty in recognizing their 
own handiwork. Even Alexander Hamilton might be 
amazed in seeing that the Federal Government, now 
one of the most powerfully unified states of the world, 
has by the direct, and especially the indirect, exercise 
of its powers so largely invaded the reserved powers 
of the states. The mechanical civilization has greatly 
modified the dual character of our Government. 

If, however, in this respect, the Constitution has 
proven little more than a sandy beach, which the tidal 
waves of elemental forces have slowly eroded, yet we 
can proudly claim that in another and more important 
respect the Constitution has withstood the ceaseless 
washing of the waves of changing circumstances, as 
the Rock of Gibraltar itself. 

The greatest and noblest purpose of the Constitu- 
tion was not alone to hold in nicest equipoise the rela- 
tive powers of the nation and the states, but also to 
maintain in the scales of justice a true equilibrium be- 
tween the rights of government and the rights of an 
individual. It does not believe that the state, much 
less the caprices of a fleeting majority, is omnipotent, 
or that it has been sanctified with any oil of anointing, 
such as was once assumed to give to the monarch infal- 
libility. About the individual, the Constitution draws 


Bill to Fuse Barristers and Solicitors 

A bill has recently been introduced into the 
British House of Commons by Mr. Charles Percy, 
M. P., to amalgamate the two branches of the 
legal profession, solicitors and barristers. One of 
the arguments that is being used against it is the 
assertion that the solicitors themselves do not wish 
the bars taken down between them and the other 
branch of the law, It seems that the Law Society, 
the organization of solicitors, a few years ago, when 
the attendance at a meeting was very small, voted 
in favor of fusion. Later, however, a poll of a 
very much larger part of the membership resulted 
in practically a two-to-one vote against it. 

One of the points made by the advocates of 
fusion among the solicitors is discrimination 
against that branch in respect to certain judicial 
positions. For instance, County Court Judgeships 
are confined to barristers. The Law Journal, re- 
plying to this suggestion of discrimination, points 
out that there are some 500 Registrarships which 
are held by solicitors, and if the solicitors are to 
share with barristers the qualification to be ap- 
pointed to these judgeships, the barristers might 
not unreasonably claim the right to become County 


the solemn circle of its protection. It defends the in gy. 
rity of the human soul. 

In other governments, these fundamental decen. 
cies of liberty rest upon the conscience of the legi 
ture. In our country they are part of the fundame 
law, and, as such, enforceable by judges sworn to 
fend the integrity of the individual as fully as the int 
rity of the state. Therefore, the greatest service t 
the Bench and Bar can render in combating the evil 
a mechanical age is to defend and preserve in its 
integrity the Constitution of our fathers 

That Constitution was their “vision.”” And whe: 
did a nobler one ever inspire men in the political ant 
of mankind? Without that vision to restrain each s 
ceeding generation of Americans from the tempting 
excesses of political power, the American Common 
wealth, with its great heterogeneous democracy, mig 
conceivably perish. 

Thank God, that vision still remains with the 
American people and still leads them to ever-hig! 
achievements, for in all the mad changes of a frenzie 
hour, the American people has not yet lost faith in 
love for the Constitution of the fathers! That visi 
will remain with us as long, and no longer, as there is 
in the hearts of the American people a conscious a1 
willing acquiescence in its wisdom and justice. Oby 
ously, it can have no inherent vigor to perpetuate its¢ 
If it ceases to be of the spirit of the people, then the 
yellow parchment whereon it is imscribed can avail 
nothing. When that parchment was last taken from 
the safe in the State Department, the ink, in’ whieh it 
had been engrossed nearly 134 years ago, was found 
to be faded. We must write the compact, not with ink 
upon parchment, but with “letters of living light”—to 
use Webster’s phrase—upon the hearts of our peopl 

Let us, then, as its interpreters and guardians, and, 
as such, the civilian soldiers of the state, do all that in 
us lies to preserve this inspired vision of the Fathers 
for again the solemn warning of the wise man of old 
recurs to us: 

Where there is no vision, the people perish; but he that 

keepeth the law, happy is he. 


Registrars. Further answering the suggestion of 
discrimination in public appointments against th: 
solicitors’ branch, it says that solicitors usually 
hold such places as Chancery Masters, Chancery 
Registrars, Taxing Masters, High Court District 
Registrars, Clerks of the Peace, Clerks to Justices 
Clerks to County Councils, and Town Clerks. In 
brief, the public offices for which fusion would ren 
der solicitors eligible are far less numerous thar 
those which are now exclusively held by them 


Some Prefer Delay Over Here 

“It is a grave reproach to English justice that 
every year two or three hundred accused persons 
should be kept in prison three or four months befor 
they are brought to trial, a substantial number o 
whom are found to be innocent when at length the) 
are brought before a jury. The proposals of th 
Home Secretary to remove this blot from our legal 
system—proposals which ought long ago to hav: 
been brought forward—will be awaited with kee: 
interest, more particularly as they may involve th: 
reform of the circuit system in other respects.” 
The Law Journal. 
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Century and a Half Lawyers in Great Britain and America, Building Inde- 
n the Same Foundation, Have Erected Corresponding Structures* 


By Tue Rt. Hon. Sir JoHN A. Simon, K. C. 


mer 

—“IGHTEEN s1 ers ago, in weather nearly as 
bk sultry as thi 1, Mr. Root, were sitting in the 
Foreign Off n London as member of the 
ernational Tt | appointed to define the 
indaries of Alaska; and I was the most junior and 

e most obscure ounsel appearing on behalf 
the British | rnment. It is a peculiar pleasure 


r me to appear | you again eighteen years later: 
and when I see before me this array of American 
vyers and realize that 1 am, perhaps, the only mem- 

‘of the Eng present this gathering, | 
nnot be too tha 11 that this is no occasion of con- 
roversy between iwyers of the one country and 
ose of the other it is, instead, an occasion when 
e celebrate and | n record our feelings of mutual 
iendship and gi , [ am reminded of the reply 
f Father Healy, n that learned and witty cleric 
is asked by one flock what was the difference 
etween the Cherubim and the Seraphim. Father 
lealy replied, “W there used to be a difference 
etween them, but tl have made it up.” 

And if anything could add to my pride and 
leasure in being cuest here lay, it would be 
that I am invited to follow my friend Mr. John W. 
lavis, whom all lishmen hold in the highest ad- 
miration and reg Our only complaint against 
\merican ambas rs in London is that they stay 
there too short { Sir Walter Scott once observed 
that it was just a | that horses and dogs did not 
ive as long as hu eings, for if they did we should 


And Mr. Davis will not, 


never get over the 

I feel sure, take it [ compare British affection 
for him with thei otion to the most noble and 
faithful of the frie: f man. I will venture to re- 


4 


\mericans like him, what I 
he Independence Day banquet 
ed Shakespeare 


“The 


peat of him, 

took occasion t 
n London last y¢ it I am convin 
iad Mr. Davis 1 W 


en, in his play called 





Cempest,” he put the mouth of Miranda, when 
her Enchanted | st visited by Ferdinand and 
his comrades tro! erseas, the ecstatic exclama- 
ton, 

( 

Mr. Davis hi poken of the fraternity of the 
Bar, and I rejox iddress you today not merely 
is my brothers-in-| but as my brethren. We are 
sons of the same 1 er, and we inherit a common 
tradition. The Common Law is like a rich seam of 
precious metal lying deep below the surface of the 
life of Britain, seam outcrops again in 
the North Amer ntinent, and has there been 
worked and assayed and refined and applied by diligent 
and skillful toilers in nearly every province of Canada 
and nearly every state of the Union, for the progress 
and development mankind. It has overcome dis- 
tance and withst assaults of time. I do not 
forget that in the early days of the American Republic 

“Address deliver Forty Fourth Annual Meeting of the 
American Bar Ass t Aug 1921 
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Attorney-General of England 


there was a movement to repudiate the Common Law 
on the ground that it came from England. It would 
be as reasonable for Americans to repudiate the game 
of golf because it comes from Scotland; instead of 
which, the authors of your independence lost no time 
in making a tee-shot into Boston harbor, and naming 
one of your early battlefields Bunker Hill. And, in- 
deed, the Common Law, as you and I understand it, 
is not some British institution which has been imposed 
or foisted upon Americans, it is the common posses- 
sion of both countries, which has been preserved and 
developed by the energies and the intelligence of each ; 
and certainly no nation owes more to its lawyers than 
does this great Republic. When the French Revolu- 
tionists killed the famous scientist Lavoisier they 
shouted “The Republic has no need of chemists,” but 
the founders of the American Republic made no such 
mistake about lawyers. Of the 56 signatories to your 
Declaration of Independence no less than 25 were 
lawyers ; while of the 55 members of the Federal Con- 
stitutional Convention 31 were lawyers. It will be 
true, I think, to say that in these great acts of con- 
structive statesmanship, lawyers played as large a 
part in America in the Eighteenth Century as they had 
done in England in the Seventeenth. And now that 
the light of history shines high in the heavens and has 
dispelled the mists of prejudice and passion, let us 
admit that in both cases it was the devotion of lawyers 
to constitutional liberty which laid broad and deep the 
foundations of the two governments. 

We must not forget that the Common Law at the 
end of the Eighteenth Century was as yet undeveloped 
in many of its modern applications. Save for the 
luminous and comprehensive Treatise of William 
Blackstone, there was hardly a law book which could 
be described as attractive reading. Coke on Littleton 
I have always regarded as a repulsive authority, and 
the Eighteenth Century Digests were presumably so 
called because their contents were quite indigestible. 
Coke, indeed, claimed that the Common Law was “the 
perfection of reason;” but a system which punished 
witchcraft by fearful penalties; which ascertained 
whether a man was mute by malice or by visitation 
of God, by piling weights upon his body heavier than 
he could bear to see whether he would cry out; and 
which chiefly concerned itself with the incidents of 
feudal tenures and the niceties of written pleadings, 
may well have seemed unsuited to the needs of the 
vigorous and progressive Republic of America. All 
honor, then, to the lawyers of this Nation who realized 
that there was precious gold hidden beneath this dross 
and who extracted from the ancient Common Law so 
many of those modern applications which have made 
it the basis of the jurisprudence of the English-speak- 
ing world. 

It is instructive and interesting to observe how far 
during the last 150 years lawyers in the two countries, 
building independently on the same foundation of the 
Common Law have erected a corresponding structure. 
The world in which the Common Law had its roots 
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knew nothing of modern methods of transportation 
or communication, and it remained to be seen whether 
the ramifications of banking and insurance and every 
form of business could be served by new applications 
of ancient principles. It is a wonderful proof of the 
truly scientific character of law that alike in the old 
world and in the new, judges and lawyers trained in 
the same school should have found the same solution 
for the same difficulties. The works of Joseph Storey 
who, knowing the bearings of every case, navigated 
from headland to headland, and the judgments of John 
Marshall, who was like a mariner with a compass by 
which he could find his way across uncharted seas 
so as to proceed straight across to the desired and 
destined haven, may almost be said to be “familiar 
as household words” to a trained English lawyer. It 
is one of my earliest recollections of the practice of 
the law how the English Court of Appeal was con- 
vinced by reference to a chapter in Mr. Justice Holmes’ 
profound and masterly analysis of the Common Law, 
that a previous decision of the English High Court 
was wrong, and that the true principle was to be found 
expounded in his luminous treatise. And, just before 
I left England, I was arguing before the House of 
Lords the question whether, what we call “bonus 
shares,” and you call “stock dividends,” were liable 
to income tax, and I had the satisfaction both of 
winning my case and of establishing the true principle 
of law largely by means of citing a recent judgment 
of Mr. Justice Pitney in the Supreme Court of the 
United States. 

Equally remarkable is the development in the two 
countries, side by side, of that branch of the law 
which deals with personal rights. An interesting book 
might be written by an English lawyer and an Amer- 
ican lawyer jointly, comparing and contrasting pro- 
visions for securing the rights of married women, 
for protecting children, for enabling the insolvent 
debtor who has done his best but is overwhelmed by 
misfortune, to have another chance, for admitting 
parties in civil and criminal cases as witnesses in their 
own behalf, and for removing disabilities of sex. We 
have at length followed the American lead in throw- 
ing open the profession of the law to women. 

I think it will be found, if a comparison were 
made, that the main differences between the private 
law of England and America are more in the region 
of practice and procedure than in the realm of sub- 
stantive rights. Nearly fifty years ago we swept away 
the distinction between law and equity, and it may 
fairly be said that the existing system in England is 
one which does not deprive a man of his rights because 
he has come to the wrong court. The old system of 
pleading has been abolished, with the result that more 
simplicity has been introduced into the preliminaries 
of trial, though with a sacrifice of precision which 
many of the best English lawyers realize to be a mis- 
fortune. So far as England is concerned, the chal- 
lenge of a juryman is practically unknown, and we 
have not found it necessary to inquire into the ante- 
cedent knowledge of the jury, but have thought it 
sufficient to rely upon their sense of responsibility as 
citizens. The use of juries, however, has much de- 
creased of late, and though for my part I think twelve 
jurymen much the best tribunal to give a competent 
decision on insoluble problems, such as the amount of 
damages which should be given for a broken leg, or 
rendered to a lady who has lost her husband in a rail- 
way accident, and married again, there is an undoubted 


tendency in the old country to dispense with their a 
sistance in cases which formerly would have requir 
it. But I think the main claim which an Englis 
lawyer would seek to make in favor of his own pr 
cedure is on the score of speedy trial. Justice delayed 
is justice denied, and though our circuit system som« 
times leaves an accused person in custody for as mu 
as two or three months before his case is heard, tl 
trial itself is carried through without other delays, tl 
opportunities for appeal are circumscribed, we hay 
abolished much of the technicality which former! 
offered a way to escape for the guilty, and the carry 
ing out of the sentence promptly follows convictior 
In civil cases great efforts have been made to avoi 
delay and it is possible in our commercial courts t 
have a case tried within a few weeks or at most a few 
months of the issue of the writ. 

But these differences are all differences of detai 
in which each country may have something to teacl 
and something to learn. The great fact is, that Eng 
lish law and American law, derived from the same 
origin, are pursuing the same goal, and in our inter- 
course with one another we are realizing more com 
pletely the solidarity of the friendship of the English 
speaking world. 

What are the unseen but unshakable foundations 
upon which Anglo-American friendship rests? It is 
a friendship the peaceful continuance of which over a 
full century of time we were preparing to celebrate 
in that year of destiny 1914. It is a friendship which 
since that date has been cemented and consecrated in 
the valley of the shadow of death; by heroic suffering 
and triumphant effort ina common cause. In Flanders 
and in France British and American dust lies mingled 
Both nations share, in the immortal words of Abraham 
Lincoln, in the solemn pride that is theirs to have laid 
so costly a sacrifice upon the altar of freedom. These 
young lives, so boldly offered, and so bravely sur- 
rendered, are at once a token and a pledge. They are 
a token of that unity of spirit pervading alike this 
young nation and the old land from whose loins she 
sprang, which no width of ocean could divide and no 
memory of ancient feud could destroy. And they are 
a pledge for the future of Anglo-American friendship 
and thereby for the peace of the world. Love of 
Liberty, a joint Literature, the same Language, and 
the Common Law—these are the four Evangelists of 
the Gospel of Anglo-American friendship; these are 
the Big Four who can best guarantee that hands will 
be stretched across the sea and grasped in a common 
resolve to save those for whom this stupendous sac- 
rifice was made from a renewal of strife. And among 
these influences which make for the reconciliation of 
mankind and the saving of humanity from the un- 
speakable horrors of armed conflict, Law, in its highest 
and broadest sense, is one of the chief. It is the in- 
strument of Justice; it is the handmaid of Order; it is 
the guarantor of Individual Right; it is the arbiter of 
Dispute and the Reconciler of Difference; it is the 
Cement which binds together the fabric of human 
institution ; it is the standard which society erects to 
guide those that are tempted, to recall to the true path 
those who are led astray and to symbolize the fact that 
each one of us cannot live for himself but must serve 
and work for the common good. Let us, then boldly 
proclaim our pride in this great profession; our re- 
solve to bring no dishonor upon its escutcheon and 
our belief in the value of the contribution which it 
may make to the future advancement of the world 
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CORDENIO ARNOLD SEVERANCE 


President of the American Bar Association 


HERE are few positions more highly esteemed by 
rT lawyers, or more honorable or gratifying to their 
recipients than that of President of the American 

ir Association. An election to that office is a cer- 


ficate of character, ability, achievement, and of a 
itional reputation and acquaintance. Witness the 
ames of the illustrious men who have received it. 


this honor has been conferred upon one 
a farming community in Minne- 
ta, far from great centers of population and 
eir universities 1 colleges, as it was by the elec- 
tion of Mr. Severance, it is interesting to note the 
in which he developed, the character, reputation 


rn and educate 


and acquaintance thai produced such a result, 
Cordenio Arnold Severance was born at Mantor- 
ville, in Dodge County, Minnesota, on June 30, 1862. 
He comes from New England ancestry through his 
father, E. C. Severance, and also through his mother, 


Mrs. Amafida Julia Arnold Severance. He was edu- 
cated through the common and high schools of Man- 
torville, through the preparatory course for, and two 
years of the college course in Carlton College of 
Northfield, Minnesota, which in 1919 conferred upon 
him the honorary degree of Doctor of Laws, and 
through the study of the law with Honorable Robert 
faylor, one of leading attorneys of Minnesota. 
He was admitted to the Bar in 1883 and he entered 
the law office of ble Cushman K. Davis in St. 
Paul in 1885 

in 1887 he 1 with Senator Davis, who had 
been Governor of nnesota and who, from 1887 until 
his death in 1900 when he was Chairman of the Com- 
mittee on Foreign Relations of the Senate, was United 


‘ 


States Senator from Minnesota, and Honorable Frank 
B. Kellogg, now and since 1916 United States Senator 


from Minnesota, and a few years ago Presider.t of 


the American Bar Association, in forming the partner- 
ship of Davis, Kellogg and Severance, which became 
one of the most efficient, influential and successful law 


firms in the nation. In 1889 he was married to Miss 
Mary Frances Harriman, daughter of General Samuel 
Harriman of Wisconsin. Mrs. Severance is also of 
New England ancestry through both of her parents. 


Mr. Severance 
sota Bar Associati 


is been President of the Minne- 
and of the Bar Association of 


Ramsey County, the county in which St. Paul is 
located. During the late war he temporarily relin- 
quished his pract a lawyer, and as Chairman of 
the Commission of the American Red Cross to Serbia, 
served in Southern Serbia and spent considerable time 
in Saloniki and other parts of Macedonia. In 1920, 
as a trustee of the Carnegie Foundation for Interna- 


tional Peace, he visited Belgrade, the capital of Serbia, 
to arrange for the construction of a University Library 
donated to the University of Belgrade by the Foun- 
dation. He is a member of the Society of Colonial 
Wars and of numerous clubs of St. Paul, New York, 
Chicago and San Francisco. 


From 1887 to tl | 


e present day he has devoted him- 


self to the active practice of the law. His law firm, 
originally Davis, Kellogg and Severance, but now, 
of Senator Davis, the retirement 
Kellogg and the entry of Mr. 
Davis, Severance and Morgan, 
rge and diversified practice involv- 


through the deceass 
from it of Senat 
George W. Morgar 
has always had a | 
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ing great financial interests, imposing serious respon- 
sibility upon its members and requiring their appear- 
ance and service in numerous courts in many parts 
of the United States. He was Special Assistant to 
the Attorney General and argued in the trial court 
and in the Supreme Court the suit of the United 
States vs. The Union Pacific Railroad Company and 
the Southern Pacific Railroad Company to dissolve 
their combination in restrain of trade, which the Su- 
preme Court decided in favor of the Government with- 
out dissent. He was one of the counsel for the de- 
fendant in the government suit to dissolve the United 
States Steel Corporation, participated in the trial of 
and argued the case in the trial court and in the Su- 
preme Court, with a result equally favorable to his 
client. His practice before the Interstate Commerce 
Commission and the courts involving railroad rates has 
been large, and he has ben engaged in litigation of 
great importance over the taxation of many corpora- 
tions and other clients. His persistent activity in his 
profession, however, may not be further followed here. 

Mr. Severance is endowed with a clear, analytical, 
powerful intellect, always alert, quick to perceive and 
to act, with a sound and conservative judgment, and 
with the saving gift of practical common sense in the 
application of the law to the facts in his opinions on 
legal questions and in the determination of the busi- 
ness policies of his clients. His mind is stored with 
a profound and accurate knowledge of the general 
principles of the law and he has an abiding conviction 
of the necessity of the further knowledge of the stat- 
utes, decisions and technical rules that may condition 
a specific case or question before advising or acting, 
a conviction which he does not fail to heed. He has 
had a wide and instructive experience in advising the 
business policies of those engaged in the conduct of 
great corporations and the management of important 
interests. 

In court and council he is dignified, calm and 
courteous. In the trial of his cases he is bold and 
vigorous in attack, shrewd and ingenious in defense. 
His arguments are free from verbosity, clear, concise 
and logical. His statements of the evidence and of 
the condition of the statutes and decisions usually re- 
ceive the assent of opposing counsel and the credence 
of the courts, leaving undetermined only their effect 
upon the question at issue. In the fields of general 
literature, science, art and music his knowledge is 
comprehensive and his taste is informed and refined. 
In business and social circles his genial manner, the 
faithful representative of his generous, kindly and 
helpful disposition, and his lively conversations replete 
with information, wit and anecdote, command popu- 
larity and invoke friendship. His services as an en- 
tertainer, as presiding officer or toastmaster at ban- 
quets are constantly in demand, and few are as happy 
and pleasing as he in the discharge of the duties of 
such a position. 

The legal residence of Mr. Severance is St. Paul, 
but when Mr. and Mrs. Severance are in Minnesota 
they usually occupy Cedarhurst, their stately and spa- 
cious mansion, filled with treasures of art, souvenirs 
of their travels through Europe, the Orient and other 
lands, standing by the side and under the wide spread- 
ing branches of tall and magnificent ancient trees on 
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\DEQUATE MACHINERY FOR JUDICIAL BUSINESS 


of the most 
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of life, 
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rs of Mr. 
ips still is, 
ild be paid 


to one was to say that he was a capable man, for that 
was to say in the parlance of that country, that, what- 
ever the obstacles or difficulties, he was able to find 
a way to reach the end desired. One cannot contem- 
plate the career of Mr. Severance and have an ac- 
quaintance with him without the conviction that he is 
able to find a way, that he is a capable man—nay, 
more, that he is a past master in the art of bringing 
things desired to pass, and the members of the Amer 
ican Bar Association need have no fear that what 
ought to be done and can be done by its President dur 
ing his term of office will fail of accomplishment 
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always in favor of the corporation as against the poor 
litigant. If considerations of small economy, without 
a full understanding of the importance of the need for 
an adequate judicial machine, shall prevent its creation 
by law, then certainly the judges, who find it impos- 
sible to do the work which crowds into the court, 
are not to be blamed for it. 

It is pathetic to one who has an intimate knowl- 
edge of the difficulties of the administration of justice, 
and the real reasons for its failure in the lack of 
proper legislation, to note the life-consuming effort 
of judges to do more work than they possibly can do, 
in order that the arrears in their dockets may not 
grow. I could point to instance after instance in 
which judges have worn themselves down in an effort 
to neutralize the negligence of legislatures in this 
regard. I know of one in Tennessee. Tennessee has 
three natural divisions, East Tennessee, Middle Ten- 
nessee and West Tennessee. It is a very long State 
and a very big State, and a State with a great deal 
of law business in the three parts, especially in the 
mountain districts where the moonshine business is 
not a matter of recent growth but has always been 
there. lor motives of false economy, while there are 
two districts, with separate clerk’s offices and marshal’s 
offices, there had never been more than one judge pro 
vided for the two districts. The amount of business 
there is overwhelming for one man. One able judge 
died before his time under the strain, and although 
the incumbent judge is one of the ablest district judges 
in the United States, and willing and anxious to devote 
all his time to the avoidance ot arrears, the cases are 
piling up on him from year to year until his future is 
utterly hopeless, so far as the disposition of the busi- 
ness before him is concerned. A Judge for the Middle 
District has not been furnished. Why? Because for 
years there was a fear that if the bill went through, 
one faction or one party would be successful in secur 
ing the appointment of its candidate. 

The congestion which exists in many of the dis- 
tricts of the United States—and it has been growing 
because of the gradual enlargement of the jurisdiction 
of the courts under the enactment by Congress of laws 
which are the exercise of its heretofore dormant 
powers—has been greatly added to by the adoption of 
the 18th Amendment and the passage of the Volstead 
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therefore, to give to 
can grapple 


law. Something must be done, 
the federal courts a judicial force that 
these arrears and end them 

The Attorney-General 
with the great increase in business in the courts, and 
has rcommended to the President and to Congress the 
adoption of a law which, it seems to me, will much 
facilitate the dispatch of business in the courts of the 
United States. Those courts have been aided by the 
Workmen’s Compensation Act of the ! nited States, 
which has transferred t bunal the settle 
ment of controversies that took up much time in jury 
trials; but in spite of this the other causes of increase 
in business have been so great that the number of 
cases pending is startling in its growth and size. 

The bill which the Attorney-General has presented 
to Congress, and which has now been introduced by 
the Chairman of the Judiciary Committee of the 
Senate, adds to the judicial force of the United States 
two district judges at large in each circuit, or eighteen 
in all. They are to have and exercise all the powers 
of district judg es except that they may not make ap- 
pointments of clerks and other officers which should 
obviously | knowing the vicinage 
They are—as all judges mu 
under the judicial power of the United States, granted 
by the third article of the Constitution, judges for 
life; but the provision of the new bill is that when 
his successor shall 


has been much impressed 


e made by judg 


appointed or « reated, 


any of these judges dies or resigns, 
not be appointed unless Congress shall affirmatively 
so decide. This is as temporary a federal judge as 
the Constitution will permit. These judges at large 
are to be assigned by the senior circuit judge to any 
district in the circuit where needed and by the Chief 
Justice to any district in any other circuit 

In the bill is another important feature that in a 
sense contains the kernel of the whole progress in 
tended by the bill. It provides for an annual meeting 
of the Chief Justice and the senior circuit judges from 
the nine circuits, and the Attorney-General, to con 
sider required reports from district judges and clerks 
as to the business in their respective districts, with a 
view to making a yearly plan for the massing of the 
new and old judicial force of the United States in 
those districts all 
are threatening to interfere with the usefulness of the 
courts. It is the introduction into our judicial system 
of an executive principle to secure effective teamwork 
Heretofore each judge has paddled his own canoe and 
has done the best he could with his district. He has 
Judges are 


over the country where the arrears 


been subject to little supervision, if any 
men and some are not so keenly charged with the duty 


of constant labor that the stimulus of an annual in 


quiry into what they are doing may not be helpful 
With such mild visitation | is likely to cooperate 


much more readilv in an organized effort to get rid 
| h the ““go-as-you 


~ 


of business and 


please” system of our present f leral judges, which 
has left unemployed in easy districts a good deal ot 


the judicial energy that may be now usefully applied 
elsewhere. The choice of men eligible for the position 
will be widely enlarged when they are to be selected 


é 
from a circuit as distinguished from a district rhe 
services of eighteen judges will be fully needed in ad 


dition to the existing judiciary even though that may 
be better organize: ’ 
The number of bills that are pending for ad 


1 


' 


tional district judges in various districts is great. In 
almost every district there is an effort to secure an 
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additional judge. Some should be passed without 
reference to this bill. On the other hand, in m 
districts the demand is personal and political and d 
not grow out of the real needs of the particular dis- 
trict. The adoption of the present bill will do 

to satisfy every reasonable demand additi 
judges on economical lines. 


} 


This executive prin 
of using all the judicial force economically and 


at 
points where most needed should be adopted in ey 
state and, when adopted, will offe1 remedy fo 
great deal of the injustice by delay that now ex 
state judge s, as well as federal judges, should be 
terested in the adoption of this lederal measure 
model for the states 
We have a great many complaints of the failu 
of justice in trials which have great publicity and 
which the jury does not seem to do its duty. That 
subject I discussed in a paper read before the Bar 4 
sociation in Montreal. I merely wish now to emp! 
size the fact that if legislatures take away the pow 
of judges to conduct trials as they ought to be co1 
ducted, and as they have been conducted in Engli 
courts of justice and in federal courts 
their organization, and reduce the jr 
moderator, the compl: uint of results should not be la 
at the door of the judiciary—it must rest with t 
legislature. The members of the profession, however 
cannot escape criticism in the same way. With on 
or two exceptions, every state legislature is full « 
lawyers and the profession has a very great powe! 
if it would exercise it, perfect the machinery f 
the administration of justice. But too often lawye1 
in the legislature have allowed themselves to be 
fluenced by personal considerations, by small jealousie 
of the power of judges, and by shaping the administra 
tion of justice to suit the character of their particulat 
practice. It is important that the responsibility for 
unsatisfactory legal procedure should be put where 
belongs, and much of it, I am sorry to say, is due t 
the members of the profession who do t 
to the profession in the discharge of their politica 
duties in this regard 
Of course we of the judiciary can 

free. We have defects of our own. A judge exercise 
a great deal of power. If he allows his head to be 

I yy, he becomes a danger to the community 
If he is dislil ed by the Bar, it is ordinarily his owt 
fault, because no member of the Bar is likely deliber 
ately to antagonize him. All he has to do is to ad 
minister justice without fear or favor and teach the 
Bar that that is the principle upon which he is acting 
stablish a position for himself among the 


t go olf scot 


and he will on 


lawyers that they will respect and recognize. Some 
trial judges are lazy, especially when their powers are 


taken away from them by the legislature, and do not 
give that close attention to the conduct of trials that 
all judges should exercise. When a ju lge 
follow every item of evidence and direct all his ener 
gies to the case before him, it will get away from him 
and the more powerful of the counsel will have a grea 
advantage. Even under the most adverse legislation, 
a judge can exercise much influence in the trial of 
cases if he will only possess himself ot the case and 
keep himself advised of every turn in its pug 
In addition to that, he may learn a great deal, and no 
matter how erudite and familiar he is with the prin- 
ciples of law, he still may learn something about the 
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OUR BRETHREN OVERSEAS 


Legal Profession in England, the Solidarity and Liberalizing Tendencies 


and Certain Aspects of the Administration of English Justice* 


By Hon. Joun W. Davis 


I rynev 
] mnnoar forbid he intr 
i int I I mds the intro 
ldre 3S by an apology. No 


IS necessary to preface the 
hall have to Say to you has 
ith any of the grave perplexi- 
’ ith the hope that 
forego consideration of inter- 
problems for lighter if more 
isk you to listen to some ran- 
he organization of the legal 
ministration of Eng- 


activities of political, commer- 


te in Great Britain are easily 
our own experience, there is 
ngage our interest and re- 

7 ° 
the life of an English lawyer 


Court, those ven- 


lled by Jonson, “the noblest 


humanity in the Kingdom”; 
rites, in parody of Milton: 


Elm or Garden Court 
learne 1 shade 
| i; - » 
; eadings vocal made; 
1h } » 
Where slip-shod Benchers muse, 
il Pleaders cruise. 


; 
[Thames embankment alongside 


; 


us by the plucking of the white 


isitor when entfolded by the 


lemple, seems to walk at once 
he ancient dining hall of the 


in its day by Shakespeare and 
it has done for centuries, 
of tables for the students and 


d its high table of mighty Eng- 


\cross Temple 
Inner Temple, 
re, yet preserving 
when 
s of St. John of Jerusalem 
] f the New Temple to 


reason ol! 


ts of the day Here, too, 1S 
consecrated in 1185 by Hera- 
| ] he organ selected 
Assizes still discourses its 


knights upon the pavement 


Street and up Chancery Lane 


tely buildings of Lincoln’s Inn 


Fields, of which a _ con- 


35 that “from a heap of rubbish 


vagabonds is made 
1e world.” The place has 
In 1629, for instance, a royal 
found his man 
ut forbore to touch him 


1 


lmbassador to Great Britain 


out of respect for the place; but when the messenger 
had quietly gone into the street, about thirty gentle 
men of the Inn, who felt that his very presence had 
been an insult to their privilege, “fetched him into the 
house, violently pumped him, shaved him and disgrace- 
fully used him.” Here too stood the old Blue Boar 
Inn at which Cromwell and Ireton, disguised as rob- 
bers, awaited the soldier who carried sewn into his 
saddle a letter from Charles the First to his Queen. 
While the soldier was detained within, they cut open 
the saddle, extracted the letter containing certain proof 
of Charles’ incurable and incessant treachery, and sent 
the messenger on his way unwitting of his loss. And 
then, crossing Holborn, one comes to Gray’s Inn to 
tread the pavement where the weary feet of Francis 
Bacon paced so many a round after his fall from 
place and power, and where, within sight of his statue 
in the outer court, one may still be shown the sacra- 
mental cup from which his sad lips drank. 

Che impression of age and antiquity which such 
a journey leaves is not lost even when one enters the 
Royal Courts of Justice, for though built only in 1886 
the design of the architect and the smoke of London 
have combined to make the buildings seem years older 
‘nan they are, and in the hurrying figures of gowned 
and bewigged barristers and the red-robed judges on 
the Bench, one recognizes forms familiar for centuries 
in legal portraiture. No degree of intimacy with the 
traditions which cluster round these halls or with the 
costume of the dwellers there can drive from the mind 
of the American visitor the contrast with his less 
ancient temples and the highly informal garb of their 
priests and acolytes. Only when he has tarried to 
witness the courts in action does this sense of the 
unusual wear away; for then he finds the rules of law 
invoked are those upon which he was nurtured, the 
examination of witnesses is conducted in the manner 
and by methods he has himself employed, and judg- 
ment is rendered in language drawn from the very 
precedents he has been taught to revere. As he 
watches the triumphant victor or disgruntled van- 
quished leave the arena he feels, to paraphrase John 
Bunyan, that “but for the grace of God” and the lack 
of a wig and gown there might he go himself. 

“The best prospect,” said Disraeli, “that the law 
holds out to a man is port and bad stories until he is 
fifty and then a peerage.” Two of these rewards are 
obviously beyond the present reach of the American 
lawyer, no matter on which side of fifty he may find 
himself. It must be admitted that there are other 
differences between the lawyers of England and our- 
selves hardly less definitive. Of these the most pro- 
nounced perhaps are those which spring from the 
methodical, and from the American point of view, the 
somewhat rigid organization of the legal profession 
itself. In large part this organization is the result of 
slow-moving historical causes, but it springs also from 
that innate love of established order and custom which 




























































is one of the strongest instincts of the English race 
The rank and precedence which obtain are not based 
upon any innate sense of superiority or inferiority 
among men—indeed the underlying philosophy of the 
English state is profoundly egalitarian in point of 
human rights—but there is a desire to know and a 
willingness to recognize the exact limit of the sphere 


to which one has been assigned choice or fate that 


is not felt in a newer society The table of legal 
yrecedence accordingly is quite definite. It has at its 
| 


apex the Lord Chancellor as the highest legal dig 
nitary of the Kingdom and descends by successive 
gradation as follows 

The Lords of Appeal (six in number) ; 

The Lord Chief Justice of England; 

The Master of the Rolls; 

The Lords Justices of the Court of Appeal (five 
in number) (according to seniority of appointment) ; 


and 

The President of the Probate, Divorce and Ad 
miralty Division ; 

Judges of the High Court (twenty-three in nun 
ber) (according to seniority of appointment ) 

The Judge of the Arches Court 

The Attorney-General ; 

The Solicitor-General ; 

The Judges of the County Courts (fifty-four in 
number ) ; 

King’s Counsel, and such as have patents of 
precedence ; 

The Recorder of London; 

The Common Serjeant of London 

Doctors of Civil Law 

Doctor of Laws; 

Barristers-at-law 

Proctors ; 

Solicitors. 

Among barristers there is not only the relative 
rank and right of preaudience that prevails between 
the utter barrister in his stuff gown and the King’s 
Counsel in his glistening silk, but a precedence based 
upon the date of one’s call to the bar. If by chance 
two have been called upon the same day, he whose 
name has been longest on the book of his Inn is the 
senior: and those who during their novitiate have ob 
tained studentships or certificates of honor are r 
warded by seniority over their fellows of equal date 
These questions of precedence and seniority are by 
no means devoid of consequence in after life, for in 
general no barrister can accept a brief as junior to a 
barrister junior to himself in point of call, and upon 
ex parte motions seniority carries with it the right 
of preaudience. To him who has taken silk, the mat- 
ter is of even graver moment \ King’s Counsel 
cannot hold a brief for the plaintiff on the hearing 
of a civil cause in the High Court, Court of Appeal 
or House of Lords without a junior associate, by 
whom alone must be performed the duty of “opening 
the pleadings”; and, while the rule seems less explicit 
where the appearance is for the defendant, the usual 
custom is the same Che effect, of course, is to 
reduce the cases in which a K. C. is available, for not 
every controversy warrants the strain of this double 
employment. 

The degree of dignity of solicitors is evidenced 
by the rather bitter statement made some years since 
by one of their number, that “a barrister is to a 
solicitor what a peer is to a law-stationer.” But 
among themselves a more complete equality obtains ; 
or perhaps it would be fairer to say that their struggle 
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for existence is neither helped nor hampered by que 


tions of relative rank. 


Mere questions of precedence aside, however, t 
whole scheme of legal life in Great Britain is buil 


upon the hard and fast division between the barriste 
on the one hand and the solicitor on the other. It is < 
distinction which tradition, custom and positive la 


ombine to maintain inviolate and inviolabl ind t 
say that it is analogous to the differe with whi 
we are familiar between the “court el id tl 





“office lawyer,” tells but half the stor for the gul 
is much wider than that. Pollock & Maitland assert 
that, historically considered, 


these two branches have different roots; the attorney 





resents his client and appears in his client's place, 
the counter speaks in behalf of a litigant who is pres 
in court either in person or by attorney 
This was certainly true as far back as 1286 for recog 
nized counters or advocates were already pertorming 
their function when the Statute of Merton granted t 
every free man the right to be represented 
county, tything, hundred, wapentake and minor courts 


g 
by an attorney, whose right, however, to iddress the 
court seems to have been doubtful. Under Edward 
the First, the English Justinian, a definite class o! 
English lawyers makes its appearance, and toward the 
close of the thirteenth century we find st y ¢ 

dence of their respective functions in an ordinance 


passed by no lesser potentates than the Mayor an 

Aldermen of London, forbidding any « 
— 

tice also as an attorney 


The separation thus begun between the two « rde1 
ontinues without abatement and shows elf not only 
in function but in education, in dress, in legal status, 1 





relationship to clients, in compensation, and not le 





of all, in eligibility for public office. Thus a barrister 
educated at one of the Inns of Court and admitted 
by its benchers to the Bar enjoys in his wig and gown 
a singular immunity from legal restraint. He ts not 
an officer of the court, which neither admits him to 
practice nor has power to disbar him from his pro 
fession; for if the Judge, in course of trial o1 other 
wise, becomes acquainted with acts done a barrister 
so serious in character as to render him unfit to prac 
tice, he merely reports the matter to the offender's Int 
for inquiry and action. No oath of service is de 
manded upon his call, nor even one of allegiance, for 
an alien may enjoy full professional status at the 


English bar. No tax is levied upon his right to pra 





tice and no statute undertakes to regulate the con 
pensation which he shall receive His freedom ha 
its limits, of course, for he has since 1850 no direct 
access to his clients and cannot of his own motion and 
with out the previous instruction of a solicitor, com 
mence, carry on or defend any action except when 
retained in open court by a criminal the dock 
Neither can he sue for his fees; but lity 
has its countervailing blessing in the fact n 
not be sued in turn for any negligence 1 
formance of his duties. He must accept - 
dered to him in any of the courts hich he 
professes to practice when accompanied by the offer 
of a proper fee, yet can associate no partner with him- 


self to divide his labors and responsibility. The func- 
tions which he is permitted to perform fall into three 
classes, i. e—advising upon questions of law; drafting 


pleadings, conveyances and other documents ; and act- 
ing as an advocate in the courts. So long as he is of 


the junior Bar he may in addition receive pupils in his 
Chambers; but once made King’s Counsel, this and 
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students, and in defining the conditions for a call to 
the Bar. Their membership is composed of students, 
utter barristers and benches. The Masters of the 
Bench are the governing body of the Inn, filling their 
ranks from time to time by cooptation from the 
barristers of more than ten years’ standing. It is they 
who decide what persons shall be admitted as students 
and what students shall be called to the Bar. When 
the barrister has donned his gown, it is they who su- 
pervise his professional conduct and who may for suffi- 
cient cause inflict upon him the ultimate penalty of 
dismissal from the profession. So long as he remains 
at the Bar, the barrister is subject to their supervision, 
and to retire from the membership of his Inn, unless 
indeed he becomes a member of another, is to forfeit 
all right to continue in practice. The Committee on 
Membership of the American Bar Association may 
well heave a sigh of envy at thought of such a system. 

To discuss in detail the preparation necessary for 
admission to the Bar would be beyond the scope of this 
address. It is enough to say that the student must 
address himself to a double duty ; first, keeping terms, 
and second, passing examinations. The so-called din- 
ing terms of the Inns are four in each year lasting 
three weeks each. Twelve terms or three full years, 
in the absence of some special dispensation, must be 
kept by dining in hall. Three days in each term is 
sufficient for those who are students in some uni 
versity, six days for those less fortunate ; and in order 
no doubt that the student may improve in morals as 
well as in mind, no attendance is counted in his favor 
unless he be present at grace both before and after 
meat. The examinations which precede his call are 
prescribed on behalf of the four Inns by the Council 
on Legal Education upon which all the Inns are rep- 
resented. A course of preparatory lectures is ar- 
ranged by the Council, which the student is at liberty 
to attend or ignore; but whatever method of instruc- 
tion he may choose, he must absorb sufficient informa- 
tion to pass the required examinations and must digest 
the quantity of food to which his dining terms con- 
strain him 

The segregation of his intended calling is made 
clear to him by the exaction of a pledge upon his en- 
trance (as well as upon his call) that he does not and 
will not directly or indirectly act in the capacity of 

solicitor, attorney at law, writer to the Signet, writer of 
the Scotch courts, proctor, notary public, clerk in chan- 
cery, parliamentary agent, agent in any court, original or 
appellate, clerk to any justice of the peace, registrar or 
high bailiff of any court, officially professed assistant 
or deputy receiver and liquidator in any bankruptcy or 
winding up act, chartered, incorporated or professional ac- 
countant, land agent, surveyor, patent agent, consulting 
engineer, clerk to any judge, barrister, conveyancer, spe- 
cial pleader or equity draftsman, clerk of the peace, or 
clerk to any officer in any court of justice. 
and moreover that he is neither engaged in trade nor 
an undischarged bankrupt. Only when he has purged 
himself of all such lesser ambitions is he ready for the 
society of the Bar. 

Except for the necessity of examination there is 
little that is similar in the making of a solicitor 
Straight for him is the gait and narrow is the way, 
although many there be that go in thereat. The steps 
are four in number; first he must serve as a clerk for 
five years under a practicing solicitor ; second, he must 
pass the required examinations, conceded to be even 
more exacting than those demanded from the bar- 
rister; third, he must be duly admitted and enrolled ; 
and last, he must take out a proper certificate to prac 
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tice. By the articles of clerkship he binds himself to 
the service of a practicing solicitor, paying him an 
agreed premium for his tutelage. In a typical contract 
I recall the amount to have been 250 pounds, with the 
addition of a stamp duty of eighty pounds to be 
affixed under penalty. These articles when executed 
must be enrolled and registered at the offices of the 
Law Society. How rigidly they bind the novitiate 
appears from the fact that before he enters upon any 
duty or engages in any employment whatever other 
than that stipulated in the articles, whether in or out 
of office hours, he must obtain his principal’s consent 
and the sanction of the judge. Even though the em 
ployment in no way interferes with his service under 
the articles, there is no relaxation of the rules, and 
the penalty for infraction is the loss of credit for so 
much of his five years’ terms as had elapsed before 
the offense. Thus where it appeared that an articled 
clerk had acted without permission as clerk to a Parish 
\ estry, which seems of itself rather an innocuous call 
ing, it was ruled that he had contravened the Solicitors 
Act, and his service was vitiated accordingly. 

The examinations are three in number, prelimi 
nary, intermediate and final. The preliminary ex 
amination which is a condition precedent to service 
under articles is intended to demonstrate the posses 
sion by the clerk of rope ge general education to 
qualify him for the study of law. It includes among 
other subjects English, arithmetic, algebra and elemen 
tary geometry, the geography of Europe and the his 
tory of England, Latin and any languages out of 
the following six, namely: Latin Translation, Greek, 
French, German, Spanish, Italian. The intermediat 
examination can be taken by the candidate at any time 
after the expiration of twelve months’ service under 
his articles, and consists of two parts—elementary law 
in which the selected work has been for years Ste 
phen’s Commentaries on the laws of England; and sec 
ond, trust accounts and bookkeeping The final 
examination comes on the eve of the expiration of the 
articles of service. The subjects are (1) principles of the 
law of real and personal property and the practice of 
conveyancing ; (2) the principles of law and procedure 
in forms usually determined or demonstrated in the 
Chancery Division of the High Court of Justice; (3) 
the principles of law and procedure in matters usually 
determined or demonstrated in the King’s Bench Divi 
sion of the High Court of Justice and in the law and 
practice of bankruptcy; (4) the law and practice of 
probate, divorce and admiralty, ecclesiastic and crimi 
nal law, and practice and proceedings before the 
Justices of the Peace. Let us search our consciences 
and ask whether as practicing members of the Ameri 
can Bar we would be safe under analogous fire 

Unlike the barrister, the solicitor is not compelled 
to maintain a membership in the Law Society, whicl 
plays so large a part in his profe ssional life. The law 
list for the year 1920 contains the names of some 16, 
000 enrolled solicitors in England and W — amy 
9,000 of these are men 


the Reef but all « 

them alike are subject to its disciplinary power. 
Formerly the jurisdiction to strike oleae from the 
roll for professional or personal misdemeanor, was 
vested in the High Court of Justice, acting upon 
recommendation of the Society. By recent statute, 
however, the Society itself is given original jurisdic- 
tion to strike off an offending solicitor, whose only 
remedy thereafter is an appeal to the High Court of 
Justice ; and since the Society acts in such matters only 


wers ot 





after a formal hearing, it is fair to assume that fey 
appeals will be successful. 

Thus the barrister and solicitor having entered 
their callings by different doors, pursue their separate 
lives to the end. They are not even welcome guests 
in each other’s houses. No barrister can invite 
solicitor to sit at table with him in the Inns of Court 
and while the barrister may visit the sumptuous 
comfortable quarters of the Law Society in Chancery 
Lane, where solicitors congregate, his f1 


coming 
would lay him open to the suspicion that he was i 
search of business. One of the reproaches lodged 
against the notorious Jeffreys is that he came into full 
practice by getting acquaintance with the attorneys in 
the city and “drinking desperately with them.” Ay 
parently it is not his habits, but his associations whicl 
history condemns. 

The barristers and solicitors, however, do not 
entirely exhaust the list of those entitled to be spoke 
At least two other classes 
Students who are qualified 
for call to the bar may, with permission from the 
benches of their Inns, practice “under the bar” as 
special pleaders or equity draftsmen 
their leave to do so is granted for one year, but may 
be renewed annually. There are also the notaries pub 
lic, deriving their authority from the Court of Fac 
ulties of the Archbishop of Canterbury, who share with 
barristers, solicitors, conveyancers, special pleaders and 
equity draftsmen the sole right under the statute “for 
or in expectation of any fee or reward to draw or 
prepare any instrument relating to real or personal 
law or equity 

With all its antiquity the system of a dual pro 
fession does not entirely escape challenge. The pos 
sible “fusion” of the two branches is a subject of dis 
cussion almost as perennial as that of legal education 
r uniform state laws in a certain other country. There 
are recurrent sug ggestions that the barriers be lowered 
or removed either by giving to all lewyere the right 
of audience in all the courts, or by allowing barristers 
and solicitors to enter into commercial partnerships 
with one another or by going the whole way and per 
mitting all lawyers to exercise both functions simul 
taneously. The reasons pro and con are too familiar 
to bear repetition ; and since they are in the main mat 
ters of sheer opinion, it is not surprising that they leave 
many unconvinced. I gather, however, that while 
many solicitors would welcome such a change, a clear 
majority would not; and that those among the bar- 
risters who favor it constitute an even smaller 
minority. One well informed and thoughtful lawyer 
expressed to me the opinion that the present system 
would last “as long as the Crown,’ and the Crown 

England is not regarded as a transitory institution 

After this recital of the ranks and orders into 
which the legal profession in England is divided, it 
may seem paradoxic il to say that another point of con- 
trast with the profession in America is the greatet 
solidarity that prevails in England. In comparison 
with the close knit organizations sheltered by the Inns 
of Court and to a lesser degree by the Law Society, 
we in America seem but scattered grains of — It 
is difficult to make one familiar only with English at- 
mosphere understand that in truth, not vithst anding 
this Association, there is no such body as ; the Ameri- 
can Bar; that instead scattered groups constitute the 


Bars of cities, counties or states, with a Federal Bar 


of as legal practitioners. 
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y no tie of common origin or discipline. 
id, I must think there is, especially 
rs, a se of sodality and community 
hi e do not attain. The companion- 
ns permeates their entire professional 
y there was added to this 

f ( messes that made their 
the assize town These pil- 

S S ed is jingling 


sO for a hundred lines or more. 
ell wit fectionate memory upon the 
the ( 1it Bars, lament the fact that 
tod no longer go regularly upon 
be ent from the comforts and emol- 
omise of a bumper fee. 

ansit, perhaps other causes 

but tl remains that the concentra- 
bot f the lawyers and of the legal 
King , is a phenomenon quite with- 
f the sea. In the Law List 


ired the names of ten thou- 


mo! r less, a majority of whom, 

t it ctive practice. Of these but 

d f the Provincial Bar, and in 1920 
King unsel but one was registered 
hird in round numbers of 
licit re credited to London, and 
t among the remaining two- 

entered as country solicitors are in- 
he great cities of Sheffield, 

Mar ester, Leeds and Liverpool. 


effect it might be hard to 


say, but it is evident either that litigation has drawn 
the lawyers or, wha less likely, the lawyers have 
irawn the litigation 1 entral focus. Setting to one 
side the petty case tr 1 in local courts of limited 
jurisdiction, an ov elming majority of all the law 
suits of the Kingd re tried and decided in the 
Law Courts on the St1 1. For instance, in the last 


tained in the | 


for the dispari 





year for which figur re 
set down for trial 
High Court of J 


difference in popul 


at hand, 2,117 cases were 
e King’s Bench Division of the 
Tustice nly 6U0Y of these were entered 


ber 384 are credited to the 


on Circuit, and of this nun 

four cities of Ma Birmingham, Liverpool and 
Leeds. Twelve of 1 ize towns had no case for 
trial; eight had but or thirty-four others an average 
of but six each. O1 mmentator had suggested that 
provincial solicitors r under the impression that 
London juries give larger damages than can be ob- 


’rovinces, and for this reason rush to 


enter their cases on t idlesex County list. In sup- 
port of this, an cited of a client who, when 
deprived of costs by Sir Henry Hawkins because his 
case should have beet geht in Dorsetshire, consoled 
himself by the reflection that he had recovered £500, 
where a country jur uld have given him but £50 

Having embarked upon statistics, let me digress to 
add a word on the subject of the relative amount of 
litigation in England and America. One must re- 
member, in compari1 gures, that the population of 
England and Wales roughly one-third that of the 
United States, is disproportion will nat- 
urally reflect itself statistical returns. But the 


‘ 


uite insufficient to account 


] 
fact exists. Startling as it 


may seem, the major litigation of England and Wales 
is relatively little more than the litigation in our Fed- 
eral Courts alone; and the vast tide of controversy 
that flows through our State Tribunals may be cred- 
ited to us as surplus belligerency. I have no complete 
statistics with which to prove this assertion, nor would 
[ tire your patience with them if they were at hand, 
but a few comparisons will be suggestive. During the 
five years from 1914 to 1918, inclusive, the average 
number of new cases docketed with the Supreme Court 
of the United States per term was 576.6; in the House 
of Lords for the same period it was 81 for the United 
Kingdom and 51.8 for England and Wales. In the 
year 1918 there were docketed in the Circuit Court 
of Appeals of the United States 1320 new cases. For 
the same period in the English Court of Appeals but 
488, which was, however, 83 cases less than the five 
year average. In the same year the District Courts 
of the United States docketed 72,237 cases, including 
20,385 bankruptcy proceedings; while in the High 
Court of Justice, including its Chancery, King’s Bench, 
Probate and Admiralty Division, 36,171 proceedings 
were commenced and 1276 bankruptcy petitions were 
filed. It is true that in this same year the County 
Courts present an imposing total of 309,096 plaints 
entered ; but 308,650 of these were for sums not ex- 
ceeding £20 and but 209 for sums over £100. 

Figures are often misleading and generalizations 
from incomplete statistics are always dangerous; al- 
lowance, too, must be made in recent years for the 
unusual conditions of the war; and yet I believe it 
may be truly said that the average Englishman, with 
all of his proverbial insistence upon his personal rights 
calls less often upon his courts for relief than does 
his American cousin. Who shall come forward with 
an explanation of this fact, if fact it be? Is it a sur- 
vival of days gone by when justice was not only more 
costly but more tardy and uncertain; is it because 
there exists in England a class of lawyers whose busi- 
ness lies wholly outside the Courts and by whose 
hands many controversies are settled without judicial 
aid ; is there a deterrent in the fact that the unsuccess- 
ful litigant must pay the fees of his adversary’s coun- 
sel and solicitors—in other words, that costs mean 
costs and not merely the statutory fees of court offi- 
cers, jurors and witnesses; or is there a reason deeper 
still in the age-long habit of this island people to 
respect the law they have made and live their daily 
lives within its well-marked circle? 

Now, in addition to its organization and its unity, 
I venture, all novelists and story-writers to the con- 
trary notwithstanding, to ascribe to the legal profes- 
sion in England, as another attribute, a marked spirit 
of progress. To justify this statement by a review of 
the sweeping changes which have taken place within 
the last century, notably in the Judicature Acts of 
1873, 1874 and 1875, would be easy; but much has 
happened since the century turned to show that the 
English lawyer has not lagged behind the times in his 
liberalizing tendencies. In his own house he has set 
up the General Council of the Bar to rule on matters 
of professional etiquette ; and has installed a new and 
comprehensive system for the education of articled 
clerks as solicitors, both in the Provinces and in Lon- 
don. The disciplinary powers of the Law Society 
have been reaffirmed and enlarged. Representation 
has been accorded to the practicing members of the 
profession on the committee charged with making 
rules and orders in all branches of the High Court, 
which is now composed of eight judges of the High 
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MAGINE if in, an army of 136,700 women 
| and men mat ng under their divisional banners 
hrou of this or any city, clothed in 
niform, marsha by officers, headed in line by 14,- 
00 savage-heart men and women who have taken 
the lives of their llows. Next to these, first shall 
march 5,000 robl ind 18,000 burglars, each a po- 
tential murderer hen in order, tramp 3,000 fur- 
tive-eyed thieve fter these 9,000 unclean wretches 
who have committed irreparable crimes against the 
wives and daught f other met | thronging be- 
hind them com« t the many thousands of other 
miscreants wl unjustly inflicted suffering and 
loss upon theit v citizens. If your imagination 
thus serves, it | t grouped and visualized the last 
United States cer reports upon the subject we are 
considering. S e also, that while the shrinking 
spectators stand tching, this ghastly army breaks 
ranks, scatters 1 er, then no doubt your imagina- 
tion will pause f1 ther efforts to picture the panic 
and dismay of Ider. Well, as a matter of fact, 
that army has b1 ranks Che mputation dates 
from 1910; the ners of that year have nearly all 
served their tert nd one-third of them, after a 
career of danger a loss to the public, have served 
other terms Their ranks have been vastly 
recruited. The mighty army continues to increase its 
war against S{ more persistent, more baleful 
than ever before history of any country. Their 
cost in mere mot to the nation is enormous. It is 
a pretty safe co1 re that today | all days of this 
year, 150,000 per either convicted of, or charged 
with crime, wait be steel bars. It is also true that 
the number incr eyond all reason in comparison 
with the ratio of rease our population. These 
prisoners cost tl ers of the yuntry $54,750.- 
000 a year for t ere food and keeping. They 
cost thrice that watch, pursue and convict 
before they came into prison They have cost almost 
as much as the second sum in the waste and breakage 
of property the ve wantonly occasioned. The 
misery, agony, tert nd physical suffering that band 
has created amor nnocent people is incalculable 
[he situation presents a more forbidding phase still 
Not only is the 1 ber of crimes and of criminals 
steadily increasing the number recidivists is 
accumulating Im ¢ greater proportio Nothing in 
the situation coul rtend worse than this fact. It 
demonstrates that stem has failed to reform, and 
that the law’s pen fail to deter—in other words 
that our laws are lfilling their office—protecting 
the law-abiding. Judge Wadhams is reported as saying 
that one-third of nates of our prisons are re- 
peaters. It must be remembered that the more skillful 
of our criminals ar iught. That only the duller 
minded, as a usual thing, are convicted. A study of 
” *Address delivered S 21, at Annual meeting of American 
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the mentality of prisoners affords no real clew as to 
the average intelligence of the criminal. 

During the past few years I have visited many 
prisons where | talked personally with wardens, 
guards, chaplains and convicted. In preparation for 
the honor you do me today, I addressed a questionnaire 
to 65 heads of the 65 great prisons of the country and 
[ am of the opinion that the statement of Judge Wad- 
hams is within the fact rather than over it. There are 
few penal institutions in which it is possible to get 
the correct records of prisoners. So many scattered 
small prisons keep no record at all. Recently the sta- 
tistical clearing house at Fort Leavenworth has recog- 
nized the urgent need for this important information, 
but to this hour there is no way to ascertain the real 
facts. For example, from one great prison of the 
country the official report shows one-third of the in- 
mates to be repeaters, but the chaplain of the prison 
confided to me his private memoranda which disclosed 
that more than one-half had been convicted before. 
rhe police in Chicago say, and I make no doubt those 
in other great cities claim as well, that from 85 to 90 
per cent of the more serious predatory crimes are com- 
mitted by men who had before suffered sentences short 
or long, mostly short, in some prison. 

21,142 persons last year were brought before the 
identification bureau in Chicago charged with all sorts 
of serious or petty offenses. Of these 10,246 were 
identified as having formerly been under sentence, It 
is claimed by the officers in Chicago that, because of 
no sufficient system of co-operation throughout the 
country, many repeaters escape identification. In 
Auburn State Prison where a capable, scientific con- 
sideration is given to the matter of identification, out 
of a total population of 1,292, it is found that 651 are 
first timers and 541 are second timers. 

In the United States penitentiary at Atlanta, out 
of 1,898 prisoners, 733 have been convicted before 
Of these last, 186 had two previous convictions, 70 
three previous convictions, 44 four previous convic- 
tions, 19 five previous convictions, 10 six previous 
convictions, 12 seven previous convictions, 5 nine pre- 
vious convictions, 2 ten previous convictions, 1 twelve 
previous convictions, 1 thirteen previous convictions 
and 2 sixteen previous convictions. 

[ think it only fair to say that from a study of 
the answers to my questions, these two prisons nearly 
mirror the actual conditions in most American penal 
institutions. In some southern penitentiaries where 
the lot of the convict is not exactly one of pampered 
ease, the number of repeaters runs as low as eight 
per cent. 

It must be kept in mind that the criminal with 
whom society must most seriously reckon is not the 
mere violator of an ordinance or of some minor law, 
but the predatory outlaw. So far as I can find no 
classification has been made by any criminologist of 
this sort of offender, and no special study seems to be 
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Nevertheless, while in a class by 
himself, he remains tl f the entire black 
arch; upon his known fate largely depends the public 
fear of the law. Disguise it how one will, respect for the 
law among countless thousands who have never com- 
mitted crime and who never will commit crime, results 
from their fear of the law—feat the physical suffer- 
ing from punishment, more oftet ir of the disgrace 
of punishment. Not that the minor offender is to be 
treated lightly; enforce all the little laws and the big 
laws will pretty much enforce themselves. 


directed upon him. 


le Keystone 





Statistics are often matters of temperament. Usu- 
ally the penologist can show you facts to prove what h« 
wishes most to believe However, two facts that can 
not be hidden nor mitigated, stand out in alarming dis- 
tinctness: Predatory crimes are increasing beyond all 
reasonable proportions, and in greater proportion is 
increasing the number of 
victed more than once I not trouble you with 
the figures upon the mea yf crime, but will refer 
those who desire substantiation to Mr. 
recent book upon the American Police System. The 
comparisons therein set forth between the prevalence 
of crime in this country and in ot lands of common 
racial origin, together with the general situation here, 
demonstrate that if we are not a vless people, then 
there is something radically wrong in our method of 


10 have been con 
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dealing with public offenders. But I contend that we 
are not as a nation, a lawless people [ testify to that 
which most of you will corroborate: One will be 
cheated five times in the shoy London, Berlin or 


Paris, to once in the stores of New York, Chicago, Cin 
cinnati or other American citie [here is no more 
honest people in the world thar great American 
people. It follows necessarily there is something, or 
several things radically wrong with the adjustments 
and administration of the crit law. The great 
American civil disease, Lack of Respect for the law, 
cannot but arise from a want of fear of the law. 

A lack of fear of the criminal law can not exist 
if the law be armed with properly adjusted penalties 
and these penalties are enforced. Severity of penalties 
will not take the place of fitly measured penalties, nor 


will any penalties deter much f1 crime unless they 
follow swiftly and certainly upon the offense. To 
execute a man no matter how atrocious his offense 


three years after the act, as is to happen shortly in this 
city of Cincinnati, is to bring only sympathy to the 
offender and censorious contempt for the law that kills 
him. The public only vaguely recalls the outrage of his 
offense, whilst it distinctly realizes the present suffer- 
ing of the offender. The situation demands radical 
treatment if ever situation did. What can we do? 
What remedies are being proposed? 

I think the criminologists dealing with the matter 
can be, roughly speaking, divided into two great classes 
—the sentimental class and the practical class. I use 
the word “sentimental” in no disparaging sense, and 
the word “practical” with no purpose of approval, 
merely employing these two terms for lack of better 
descriptive phrases \ lielles indeed thus char- 
acterizes the purpose of his own school: “A purely 
humanitarian reaction prompted sense of popular 
and sentimental justice 

The first class regards the reform and good of 
the criminal as the first object of the criminal law, 
arguing that with the criminal reformed, society is 
quickest and best protected. The second maintains 
that the chief purpose of the criminal law is to protect 
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society with only secondary consideration for the con- 
sequences to the offender. Starting from a narrow 
divergence, the pathways of the two sorts of crimi- 
nologists rapidly and widely separate in their results 
The sentimentalists exercise largest control in France, 
Italy and in the United States. The practicalists rule 
notably in Germany, in Great Britain and in Canada 
By their fruits shall we know them. The fundamental 
concept of justice in the several nations ‘s little. 
Che Ten Commandments were engraved on the heart 
of the first caveman and will govern his last descend 
ant. The capital differences are found’ in the theories 
concerning the adjustment of penalties 

lo the north of us lies a country which 
our language, has common religions, common tradi- 
tions and like political institutions. It is only divided 
from us by an imaginary line. The situation in Can- 
ada and in Ohio should not differ in degree 
not half the population of all British America, but 
Ohio has twice the number of convicts and four times 
the number of its reported crimes. The great diverg 
ence in our system of criminal law and the Canadian 






speaks 


Ohio has 


system may be discovered in the adjustment of the 
several penalties. 

In preparing to deal with this situation, the senti- 
mentalist who through this ge 
almost complete control in the United States, pri 
a further injection of sentiment. He st 
above all, to concern himself with the mental and 
moral condition of the accused. The practicalist in- 


neration has been in 


sists that the first concern shall be to conserve the 
rights of the law-abiding citizen. For example, a lad 
convicted of several robberies is sentenced in Chicago 


for a stay at St. Charles School instead of be ng sent 
Prison. The prosecuting attorney 
warns the court that the lad will jump the school f 

within two weeks. The kind judge, sentime 
over the power of kindness to the young offen: 


, 1 attadt 
Che lad waited 





agrees. The prosecutor was wrong. 

two months before he jumped the fence. Then enlist 
ing another boy, and armed with pistols, they com 
mitted ten highway robberies in four da On the 
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fifth night this lad was killed in a duel by a policeman 

The policeman died two days later. The Chief of 
I : 

Police standing above the bed of the wounde 


said, “You are going to get well, Tom.” A great light 
shone in the face of the injured man. “Gee, Chief,” 
he answered, “that’s good I just got to get we ll for 
the kiddies.” But the kiddies didn’t save hin He 
stopped breathing within the hour. 

[he sentimentalist in this case concerns himself 
most over the sad fate of the dead crook; the prac- 


a 
ticalist thinks of more importance the fate of the 
widow and the kiddies. I myself believe that the life 
of that one officer was of greater value t ciety than 
a penitentiary full of robbers. 

July lst two years ago, 18 police officers 
have been killed in Chicago by gunmen. They left 
surviving them 15 widows and 4/7 orphans, and God 
knows how much consequent grief and misery 

The ardent entomologist who discovers a rare bug 
under his microscope becomes absorbed to the 
of his own family in the social activities and the spirit- 
ual aspirations of that irresponsive bug. All else be- 
comes relatively unimportant. So the social entomolo- 
gist studies the criminal. Spurred by that first of 
American characteristics, Sympathy for the Under 
Dog, he forgets that it not infrequently happens that it 


was the under dog who started the fight, and so brought 
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ntimental 


discover th 


is own trou he se entomologist is 
at the prisoner is a 
aving eyes, limbs and organs similar to 
] 


first of 





wn. That this rained person loves his mother 
edly, dista verences his father, affection- 
tolerates his s and sisters notwithstanding 
are constantl loyed at honest work and 
r resent her words, he finds to his 
rprise that 
When the g burglar isn’t burgling, 
And the cut-t t isn’t occupied in crime 
He | é ok a-gurgling 
And t ¢ 


t 





inquirer is s is prisoner, like 























the other inmat f the institution, never had a 
ance. This altho s hard working brothers and 
ters created thei 1 chances, key school and 
ve nothing to | hamed of but this prisoner 
lthough the brightest-minded and most petted among 
1em—and this is u y the case—he has no educa 
on, for to attain a lucation requires work, and he 
ould not work 

Bruce Thom quoted by Tarde, says that 
e-tenths of tl ls have an lligence above 

he average. That y own experience Also this 
risoner was, he sa inded by the police—in fact, 
ill in the pris hounde¢ The policemen 
vho fought a pistol le with him at midnight in a 
onely alley would t different story But what ts 
Bye an to the erage Americat Lastly, he 
ants -_ her chat t freedom. It may be his six 
teenth, but he wishe er It is upon that othe1 
chance the two scl f criminologists often clash 
\fter the second I tion society 1s 1 olish to take 
inother chance ant school America in- 
sists upon consider the evidences of the pris 
oner’s reformati mitigating circumstances 
that surrounded his ginal crime Che other class, 
with which I in n ; sympathize and which at 
present has little v the United States, urges that 
before he shall be fors I the consequences to the 
public of his release be weighed as of first im- 
portance Meanwl keeper in the prison is 
pressed between tv I tones pity He, too, by 
reason of his daily ntact with the prisoner, loses 
sense of the interests of the public and comes to think 
only of the case of tl er himself. Then from 
the outside, a constant pressure of sympathy pushes 
in upon him until, as nsequence, most inmates in 
our penitentiaries are more generously cared for than 
they _— when at large. Some students in boarding 
schools have not so n berty: tl soldiers in 
: barracks are pretty mu s well off Listen to a 
c ouple of replies frot rdens to my questions, which 
illustrate the general te ncy of prison treatment 
Please contrast in your minds the lives of offenders 
W those of the cler] boring man or even middle 
rt | business men 
i kur men have Saturd ternoon off all t ar. In 
vint ve have s, the 4 ve can find 
1 plent 7 ee 
- The men go i thy n tl I res are 
: wn at 1:00 o'clock a t show lasts until 4:00 
lock, a continuous rut 

In the summer time aseball. Our am be 

. ngs to the Indus I 1 at pr t time 
f Dngdhe ones Band? a tast te ior our 
+t or two of the big ci s which show in the city 
$ e g is where h t canvas is along 

side ur titut etween t ifternoon 





entire show in our parade grounds and our men see a 
better performance than the people outside, as the per- 
formers work very hard to give our men a good show. 
We have other entertainments during the season—lec- 
tures, Grand Opera singers, minstrels, etc. A few Sat- 
urdays ago the Glee Club of the Chicago Chamber of 
Commerce was with us all Saturday afternoon, and gave 
the same performance they gave at the Auditorium in 
Chicago want Mary Garden as soloist. She was to be with 
them here but was called away on business, so she could 
be 


not with us. However, she promised to sing for 
us later in the season 

After the ball game on Saturday our men drill to the 
music of the band the regular army exercises and cal- 


isthenics 

Here is just one more. 

Amusements and entertainments are provided by Motion 
Pictures every Saturday afternoon, with road shows and 
vaudeville performances on afternoons during week days, 
whenever available. For some time past we had weekly 
performances in our theatre building by vaudeville circuit. 
Recently we have been unable to secure satisfactory ar- 
rangements with the managers and these regular shows 


have been suspended, and indeed we secure what road 
shows we can 

The State College and High School pupils occasionally 
give performances to the inmates. 

The “trusties” have a baseball team and play some out- 
side team once a week, and practice with the second team 
every evening 

Sundays and Wednesdays a concert is given bythe 


prison band, at present consisting of 40 pieces. 

These letters do credit to the hearts of the men 
who wrote them. They describe pretty well the present 
general attitude of the prison keeper towards his 
charge, and it must be confessed that they are in direct 
line with the sentiment in this country which concerns 
itself in the matter. But to my mind, the condition 
they describe amounts to an unspoken but constant 
apology to the wrong doer for keeping him confined, 

humane conspiracy against the penalties of the law, 
a tender readjustment of the penalties not contem- 
plated by the law, which reacts in the more frequent 
commission of outrages against the innocent law-abid- 
ing citizen and ultimately the return of the prisoner 
to his cell. As for the food, well, it is a demonstrable 
fact that many of our own tables are not better sup- 
plied. I would like to cite you the daily bill of fare 
reported to the governor from one of our prisons, but 
time will not allow. 

It is no excuse to say that some of these prisons 
are self-supporting. Prisons are not intended as com- 
mercial institutions. The public can well afford the 
expense, if the jail fulfills the only purpose and justi- 
fication of its creation. The prisons of the State of 
New York underwent the first and highest of these 
inundations of sentimentalism. It may not be un- 
profitable to note the result. The number of prisoners 
received in Sing Sing prison for the fiscal year 1918- 
1919 was 1,073. Of these only 463 were first timers, 
while 610 had served other sentences. A little more 
than two years ago a more stringent discipline was in- 
augurated Sing Sing. The subjoined table shows 
the falling off in the proportionate number of repeat- 
ers, but also discloses that Sing Sing still continues in 
popularity as a winter resort for old-time crooks. 

Fiscal Year 


Fiscal Year Fiscal Year 1920-21 
1918-1919 1919-1920 (10 mo.) 
Number rec’d in Sing Sing 1,073 1,490 1,297 
First offenders 463 888 757 
First time in S. S. but in 
other prisons 435 410 341 
Second time in Sing Sing 152 171 163 
Third time in Sing Sing 15 19 34 
More than three times in 
Sing Sing ~ 2 2 
Repeaters 610 612 540 
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In Dannemora sixty per cent of 
peaters. 

Against this record I reiterate that the first though 
neglected importance of the situation consists not in 
the great number of prisoners, not in the increase of 
recidivists, but in the widespread prevalence of out 
rages committed against law-abiding persons, which 
outrages these prisoners impersonate. The criminal is 
not as important as his crime. If we could abolish the 
crime, we could forgive the criminal 

I myself believe the first object of all crimina 
justice is to make the lives, the persons and the proj 
erty of all law-abiding persons safe, and the first pur 
pose is not to reform the wicked. If by reforming 
the evildoer this object can be accomplished, well and 
good, but I have little faith in being able to turn am 
prison for grown men or women into a reformatory 
There is not a reformatory in the United States that is 
not misnamed, the hardened criminal in nearly all, 
mixing with the unhardened he reformatory at 
Mansfield in this state, as well conducted as any in this 
country, today contains between forty and fifty pet 
cent of repeaters mixing with young first timers 
Surely some men are reformed by the process during 
punishment, but these are few. Whenever the wicked 
man is reformed by the law, usuall 


1 


ly we may be sure 
his change of heart occurred first when he faced some 
actual stern penalty of the law. Any warden will tell 
you with bated breath, how his roof covers a terrible 
hatchery for hidden unspeakable vices 

As Mr. McConnell writes, “prisons and houses of 
correction do not make for tender consciences. Taken 
in large, punishment chills and hardens.” Prisons 
may and do tame criminals but it is the penalty of the 
prison and not its moral or social atmosphere which 
produces this result. A prison which loses its char 
acter as a place of punishment, which coddles and 
cajoles the inmates into believing that he is simply the 
victim of misfortune instead of his own evil mind, that 
apologizes to him for his confinement by the super 
excellence of his food, by the constant supply of ente1 
tainment for his amusement, not only fails to reform 
the prisoner’s heart, but belittles the law which keeps 
him there, cheapens respect for the law in the mind 
of the average citizen and kills the fear of the law in 
the souls of weak-natured men. In many of our peni 
tentiaries the convict, continually told that he is under 
going suffering for something he could not help and 
for which society and not he is to blame, comes to re¢ 
gard himself at least as half a hero and all a martyr 
God forbid that an American prison shall be a place 
of torture or of severe treatment, but neither should 
a prison change to a place of tenderness and entertain 
ment where crime is extenuated and its methods pet 
petuated, but rather an institution where evil is atoned 
for and expiated by the evil doe \s Gray says, 
“cure of the individual if cure is possible, but in any 
event, defense of society against his noxious freedom.” 
The advertised lives of society’s criminals should not 


be made easier and sweeter than the lives of society 
workers. The law is the great insistent teacher. The 
law teaches while the pulpits are empty, when the 
schools are closed. In civilized countries the law con 
stituites a particular environment for every woman and 
man who realize its existence, an environment that 
fits him more closely than his garments and as con 


stantly as his skin. Consciously or unconsciously, we 
< 4 


refer all our problems to its standards, we accept its 


morals, we obey its commands as long as we respec 
its wisdom or fear its penalties. 

The sentimentalists in this country 
in Italy create a misty atmosphere of irresponsibilit 
for the criminal. They maintain t 
ing, society has no right to punish for crim Che 
concede its right to 
the purpose of, and up to the moment of changing 
character. Without regard to the effect upon publi 
thought or upon others tempted to commit crime, tl 
offender is entitled as to right, to his release the mx 
ment he seems to be reformed. The rights of the pul 
lic in the matter are subordinate to the rights of th 


France an 


hat, strictly speak 


restrain the evil doer but only fe 


individual. We have no right to punish, they say 
because no man is in his soul responsible for his ow1 
wrong doing. He is simply the creature of heredity 
education and environment. They fill many librarie 
with descriptions of the sufferings of the prisoners 


Not one of them has yet thought it worth while t 
give a chapter describing the terror and anguish whicl 


wait with his terrified family on a threshold for th 
home-bringing of a murdered man. God, if there 

a God, which most of them doubt or deny, is the great 
criminal because he is responsible for the birth and 
surroundings of the offender. The robber and thiei 
are to be pitied, not blamed; refort if possible 
never punished for the sake of punishment. We hav 
no more right to punish a criminal than we have t 
punish a poisonous plant. That is the sentimental 
theory stripped naked. But we do usually destroy a 
poisonous plant. The tiger is a creature of heredity 
education and environment. But that is no reaso 
vhy he should be permitted to prowl through the 
village or that we should break the bars of his cage 
[he animals so poorly equipped in the struggle f 
existence that they could not return bite for bit 


not protected with thick shells, disappeared soon and 
deep in the lower geological strata e strength to 
strike has little influence if there accompany it no 
readiness to strike.. 

The office of the penalty goes far beyond its im 
mediate victim 
upon this matter were possible, the figures 


Some one has said that if statistics 


might easily show that our courts and pris 
ons were ten times as useful as they are. For 
two years prior to March Ist, 1918, there had been a 
homicide in Chicago every day. During those two 
years not an assassin was executed March Ist two 
worthless miscreants were hanged in Cook County 
jail. There was not another murder Chicago for 


four weeks and only two in the next six weeks. Many 
tears were shed and much commiseration ex] ressed 
by sentimentalists for the snuffing out by the law of 
the existence of those two young met 
of that act probably twenty or twenty-five law-abiding 


J 
~ 


citizens walk the streets alive and we ho otherwise 
might now be in their graves. Justice to the guilty is 


mercy to the innocent 





Ineradicable in the public conscien ies the feel 
ing that virtue should be rewarded e punished 
a feeling that guilt which injures another should re- 
sult in suffering to the guilty, and the deeper the guilt 
the longer the suffering. Stephe: ys that it is 
highly desirable that a bad man shall be hated. Again, 


the law which contravenes that general conscience 
or neglects its satisfaction shocks the general mind and 
creates public contempt. In making our laws, we base 
them upon the assured knowledge that the underlving 
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motives for nearly all conduct in this world rest not 
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pon altruistic air it upon pain and pleasure. If 
he penal law were to be considered only as a deterrent 

persons likely e tempted, then the law would 
iss half its fu Its first office is public educa- 


n It is dire to the consideration of 





e immediate wrong doer, but also to the creation of 
he habitual thought of the great public. The detesta- 
on of crime depends upon the solemn infliction of its 
unishments. W<é not execute murderers because 
they have done murder, but only that murder itself 
hall cease [ cat i no better words to express my 
leas than a quotation from /he ation 
All meaningle rdships, all senseless severity, all 
physical or ment tress caused, not by well considered 
penal policies 1 t shed. Ont constructive side 
whatever cat r the prisoner for making a man 
of him again, if r was one, and even trying to make 
a man of him if r was work, when 
it can be done w t sacrificing the pr iry purpose of 
the criminal law it primary purpose, it must never be 
forgotten, is not reform of the crin l, but the pre- 
vention of crin ill agencies st powerful ts 
the association of a of crime idea of pun- 


ishment anc 

The multitu moral natur more or less de- 
fective, W to resist temptation is small or 
whose sense of 1 t d wrong is easily confused, how 


many of ther ented from 


the first steps of ne by the ng meditation of the 
prison and the g 

It is not that t man who is in the track of crime 
makes an expres tlation of the ance punishment, 


though this, too, | ts part; it is that thousands never 
reach the point where crime is even considered as a proba- 
bility, because of t ng as disgrace and 
misery which tl f crime assert this strongest 
of all defens gQaimst crime l of the possible 
criminal and against temptations that is put in danger 


nking and sen- 
lities of crime 


when we | 
, 


timenta 
and p 


acassagne 








it communities have the crim- 


inals they deser' Earn” is a better word than “de- 
serve.” Thrustit vrongdoer into prison may do 
him no good at all, it may harden and make him worse, 
but if his imprisonment in the sum, works for the 
better prot tion ciety, then a jail is the place for 
him. 

Much not $ written about the mysterious 
vagaries of the prisoner’s mind There is nothing 
mysterious al in I have looked him in 
the face throug nty-five years on the bench and 
fifteen years at t r, and I| tell that he is just 
you or me plu laziness, selfishness and cruelty. 
Any person with these three attributes is likely to com- 
mit crime at any fe moment. He may be difficult to 
handle but he is not insane and he is no mystery. The 
professional cri shows no stigmata except an 
aversion to wo! the desire to live at the expense 
of others whicl ; him a criminal. Teach him the 
value and joy of rk, and he is no longer an outlaw. 
Since creation 1 ng and everywhere a calloused 
hand presents in itself a certificate of good character. 
Heredity, aside from living parent example, has 
nothing to d h the matter 

Dr. Healy after testing 1,000 offenders, so con- 
cludes. It is not mere folly, but a crime to call any 
child a criminal! Any man may become a criminal 


inal. If you believe 
s wonderful collec- 


and even grow 
we are far sep 





tion of men, the Ameri ir Association, sitting 
together with cropped heads, dressed in prison uni- 
form and adorn four days’ growth of beard on 
their faces. If the sight of ourselves such predica- 
ment seem too impious, let our fancies so attire a con- 
vocation of Bisl n some church to which we our 
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selves do not belong, or to the House of Representa- 
tives at Washington, or to the British House of Lords 
or to—I almost said the United States Senate, but 
hardihood of irreverence may not travel so far. Yes, 
we are all pretty much alike, the worst of us and the 
best of us. Neither has mentality anything to do with 
the criminal disposition except that the duller minded 
will more poorly judge his chances. Some weak- 
minded men have evil dispositions but not because 
they are weak-minded. In direct proportion to 
their numbers, persons of weak intellects prove 
as honest in disposition, indeed are more easily 
deterred by penalties than are persons of stronger in- 
tellects. Crime is more a matter of disposition than 
of mentality. Neither is wrong-doing a matter of 
family environment so much as is imagined. Of course 
family example has often a great intiuence. Usually 
the criminal is from an honest father and mother and 
one of several brothers and sisters. He alone the 
cleverest in the family is the brightest, the most petted, 
indulged, pitied, and the most vicious, All environ- 
ment, family and otherwise, plays a large part in the 
creation of crime, for this includes education, need and 
companionship. But it is most- important to 
remember that no sane man ever yet committed 
a crime whether of passion or otherwise, who did not 
at the time, either consciously or sub-consciously, if 
he knew the penalty, take into account the penalty of 
the law. To deny this, is to affirm that a sane man 
does not realize the consequences of his act. Even the 
insane regard the penalty. An insane man with a 
brandished knife out on a County Poor-farm in lowa, 
drove his keeper into a corner. “If you kill me,” 
warned the keeper, “they will hang you.” “No they 
won't,” answered the lunatic, “because I’m insane.” 
The penalty of the crime is then a close part of the 
environment about the man tempted. Through the 
penalty we can adjust the environment. The threat 
of punishment as a counteracting force comes to the 
wavering mind countless times of which there is no 
record. Other motives or sentiments may not be 
strong enough to restrain; fear reinforces them. This 
especially is true of weak or timid wills. What then, 
must be the general principles of adjustment? It is 
not necessary to change the penalties of the law in the 
different states, greatly as those penalties may differ, 
but to adjust them as they exist, to the crime, and 
make them effective. A properly adjusted penalty will 
have regard first to the harmfulness of the offense, and 
secondly, to the attractiveness of the offense. Cruelty 
in the law reacts against the power of the law. Weak- 
ness in the application of the law’s penalties brings 
contempt upon the law. 

Mr. Tighe Hopkins in his book, “Wards of the 
State,” voices the theory of his school. He says the 
penalty should be adjusted to the criminal, not to the 
crime. He is wrong, absolutely wrong. The penalty 
should be adjusted to both. The criminal in the crime, 
for before the judge the criminal is the crime. Justice 
is mercy ; justice to the guilty is mercy to the innocent. 
Yes, justice to the guilty is often mercy to the guilty. 
I contend that the ultimate cardinal principle which 
should underlie the adjustment of all penalties is not 
what will the prison do for the prisoner, but what 
will his imprisonment do for the state—not will it 
make him a better man or a happier man, but will it 
make him a safer man. 

It is a tragic commentary upon the inefficiency of 
the sentimental theory that the two latest and mightiest 
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instruments for the uplift of the fallen, and the pro- 
tection of the innocent—the laws concerning probation 
and parole—the best instruments designed by modern 
criminal science, should be turned by sentimentalists 
into forces which help an appalling extent in the 
creation of recidivism, and in consequent dismay, loss 
and suffering among the homes of the law abiding 
Those parole and probation laws, as originally in 
tended, constituted mighty levers for the measure and 
adjustment of proper penalties. But like all power- 
ful machinery, they inflict only crushing injury when 
misdirected. In nearly every state of this Union the 
application of these measures guided chiefly by senti 
mental considerations causes more injury to the public 
than good to the accused, and yet while the abuse of 
the parole law as at present administered in this 
country renders its continuance menace, a repeal of 
that, or of the probation law, would mean a pathetic 
step backward. 

I believe in parole for every man or woman with 
a good record who has committed any of the ordinary 
offenses, not predatory, and who is truly penitent, but 
never for the unrepentant The defendant who 
although guilty, fights to the last ditch, needs his med 
icine. To release him at the end teaches him and all 
who know him only contempt for the penalty of the 
law. 

If we can the last place on earth 
to send a man or woman is to prison. No matter what 
we may plan, try or prate about his rehabilitation and 
reform, he comes out of prison to remain forever a 
pitiable thing. His life must drag along to its latest 
end, on a torturing, \ grown man can 
seldom be bettered by a prison sentence. Children 
restrained in properly adjusted reformatories may 
have a good chance. But the judge who will know- 
ingly send a hardened criminal to live in such a re- 
formatory among those children, ought to be made 
to live there himself. When we send a man to prison, 
the law forever after loses half its power over him. 
More than half the suffering of the condemned arises 
out of the disgrace from the imprisonment 
which, do what he may, will cling till the clay covers 


to 
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avoid doing so, 


broken wing 


a disgrace 
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As for probation, it is most necessary to re 
twice by 
out 


him. 
member that you can never disgrace a man 
imprisoning him. That punishment is f¢ 
mortal to re-inflict. The 
the physical restraint to fear, and when that 
is made so pleasant for him as to equal life on 
outside, the law has nothing left for 
But society can not afford to sacrifice 
mere pity for the pitiless, nor destroy itself with 
for the merciless. It is not inapt 
civilized *s the figure of justice carries not 
scales but Whatever pity the 
has to spare, and more than it can spare, is 
for the discharged prisoner who is trying to go right 
And the time of his imprisonment is needed to prepare 
him for the shock of the first breath of free air. The 
prison doors are the last that should close upon a man, 
but they ought never to open again until |! 
only expiated his crime, but prepared himself for the 
load of his now terrible handicap. No man can prop- 
erly be discharged from prison until he kn some 
useful trade—not a part of a trade but a whole trade 

until his innermost nature has felt the thrill of 
creating some whole thing of value. And for this 
then and there he should receive a pecuniary reward 
Not that the money may help him financially, but that 
it may strengthen him psychologically 

It is therefore a conclusion which 

submit to your consideration that the adjustment of 
the penalties of the criminal law as applied in th 
country should no longer continue to regard as of 
first importance the comfort and reform of the enem) 
of the law, but that judges, jailers, probation and 
parole officers and pardon boards, whenever for them 
a duty arises to adjust or readjust a penalty, shall in 
the light of the malignity and attractiveness of the 
crime so proportion the penalty as more surely to 
create a respect and fear of the law the evil 
disposed together with a resulting love for its bene 
ficience and gratitude for its protection among the 
secondly, that so far as consistently with 
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Treasurer Frederick E. 
Tribute of Official 
NE of the most unique affairs in connection with 
the meeting of the American Bar Association 
at Cincinnati was the banquet given in honor of 
Treasurer Frederick E. Wadhams by the present ofh 
cers of the Association and former members of the 
Executive Committee \ handsome silver “loving 
cup” was presented in token of their appreciation of 
his twenty years of unselfish, untiring and effective 
work. The speakers were all ex-Presidents of the 
Association. The affair was entirely in the nature of 
a surprise to the recipient of the honor, who did not 
know until he was conducted to the room in the Hotel 
Sinton, in which the banquet was prepared, that such 
a tribute was even contemplated. 
Acting President Carson was the first speaker 
Addressing Mr. Wadhams, he said that the loving cup 


was presented in grateful appreciation of his many 


Wadhams’ Long Years of Service Furnish Occasion f 


Associates 


Notable 


During Cincinnati Meeting 

years of loyal service. By virtue of his relationship 
with the affairs of the Committee and Asssociation 
for so many years, the Treasurer was the only man 
who embodied the accumulated experience so essential 
to the success of an organization. Presidents might 
come and go. The Executive Committee’s term soon 
expired. But for twenty years Mr. Wadhams had 
sat with them all and had discharged continuously the 
important duties.,of his position. His retention in that 
position had been due not only to his official capacity, 
but also to an instinctive recognition on the part of 
his associates that he possessed in an eminent degree 
what might be termed the “genius for friendship.” He 
had been associated with him for twenty years, and 
no man of his acquaintance had grasped more firmly 
the fundamental fact of brotherhood which underlies 


the American Bar Association—the isdom of the 
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bringing together of the men of the bar of different 
states 


Mr. Elihu Root spoke in a humorous as well as 
serious vein in his hearty tribute to the guest of honor. 

Chief Just laft expressed his pleasure at being 
among those who testified their gratitude for the work 
done by Mr. Wadhams for the last twenty years. 
\nother name connected itself with his at this time 
the name of one with whom the Treasurer had been 
intimately ass ted. His work also came to mind 
ving cup to Mr. Wadhams 


as they presente this lovi g 
e House, e\ \ttorney-General 


Every Speake 


¢ 


cl 

had to have somebody to help him. Mr. Wadhams 
had helped make most presidents of the Association 
such a success as they had been. He had been in a way 
their “consciet ’ Mr. Choate had referred to him 
as “the inevitable Wadhams”; that is, something that 
was perhaps a little in the way, something that cer- 
tainly had to be considered, yet something that pricks 
us a little bit a nscience does. Mr. Wadhams was 
one of the moving forces of the New York and Amer- 
ican Bar Associations. The debt due him was fitly 
evidenced by expression which the love of his 
associates had taken tonight. 

Mr. Frederick W. Lehman, of St. Louis, was glad 
to bear witness to the work which Mr. Wadhams 
had done for the Association. They came to the meet- 


ings and found the program outlined and everything 
prepared. Mr. Wadhams had paved the way. He 


knew of no man whose services were more entitled 
to the tribute being given. Mr. Wadhams had begun 
his service in the year in which the speaker began his 
attendance. He 1 fulfilled every expectation, over- 
coming difficulties, smoothing the way for others and 
carrying hi hrough successfully. Of him it 


might fitly be Well done, thou good and faith- 
ful servant.’ 

Senator K« 7x followed with a brief talk in 
which he said t to Mr. Wadhams was due much 
of the succe he American Bar Association. To 
him and to Mr. Whitelock was likewise due the credit 
of the idea of holding the first meeting of the Asso- 
ciation on foreign soil. 

Mr. Walter George Smith, of Philadelphia, said 
that it gave him unalloyed satisfaction to pay his 
tribute to the gu i the evening. All that had been 
said of him v His character could be com- 
pared to the pure white light of a diamond. Its many 
facets showed d rent colors as it was approached 











from different angles 
The Chief e had truly said that every man, 
however, eminent, had someone help, someone to 


“devil” for hi He had but given expression to the 
belief of the g1 nci hilosophers. Soc- 
rates, if his m rightly, believed that 
he had a “fan he was indebted 
for many of his ¢ The guest of the 
evening was the familiar spi the American Bar 
Association lfare was always on his mind. To 
him and to our lamented friend, George Whitelock, 
for so many years our y, was owed a debt of 
gratitude never be forgotten. How well they suc- 
ceeded in molding the policies of the Association all 


associated with t 








 mecretary, W 


m could testily 
He attributed the Treasurer’s strength to a cer- 


tain tenacity of purpose which the gentleness of his 
manner ordinarily concealed 

Judge Meld: spoke of how the Treasurer had 
endeared himself to all his associates. In some subtle 







way he had brought them into closer and finer touch 
However rich and pure the cup they were presenting 
might be, it was not so rich and pure as their love 
for its recipient. However capacious it might be, it 
was not large enough to contain the measure of their 
affection. 

Mr. Harry St. George Tucker spoke feelingly of 
his personal association with Mr. Wadhams. 

Mr. Wadhams rose and in reply stated that it 
looked as if somebody had been trespassing on his field 
of work. This was the first time anything of the sort 
had been given without consulting him. When he 
came in his first impression was that someone must 
have gotten a very large fee to stand all this. He 
had no idea anything of this kind was contemplated 
He had listened with a grateful heart and with some 
embarrassment to the beautiful tributes that had been 
paid him. He did not feel that his work was due any 
such recognition. If he had been told that anything 
of the sort was contempated, he might havé thought 
of something worth saying. He could not say how 
much he had enjoyed the great affection that had 
grown up in the meetings of the Executive Committee 
and other meetings between him and others. 

In addition to the Acting President and the six 
ex-Presidents who spoke at the banquet, the follow- 
ing present or past officials took part: Mr. Platt 
Rogers, Denver, Colo.; Secretary W. Thomas Kemp, 
Baltimore, Md.; Mr. William O. Hart, New Orleans, 
La.; Mr. John Hinkley, Baltimore, Md.; Mr. John H. 
Voorhees, Sioux Falls, S. D.; Judge William H. 
Staake, Philadelphia, Pa.; Mr. Charles M. Potter, 
Cheyenne, Wyo.; Mr. John Lowell, Boston, Mass.; 
Mr. Ashley Cockrill, Little Rock, Ark.; Mr. T. A. 
Hammond, Atlanta, Ga.; Mr. U. S. G. Cherry, Sioux 
Falls, S. D.; Mr. Charles Thaddeus Terry, New York, 
N. Y.; Mr. Edmund F. Trabue, Louisville, Ky.; Mr. 
George B. Young, Montpelier, Vt.; Mr. Paul How- 
land, Cleveland, Ohio; Judge Thomas C. McClellan, 
Montgomery, Ala.; Mr. Hugh H. Brown, Tonopah, 
Nevada; Mr. John B. Corliss, Detroit, Mich.; Mr. 
John T. Richards, Chicago, III. 

\ cable was received from Mr. Horace R. Bailey, 
of Boston, Mass. 


A Memorable Week 


“The annual meetings of the Bar, Associations 
have left a plenteous and interesting aftermath. It 
was a warm week, much warmer than the one pre 
ceding or following, but the heat was taken good 
naturedly, and we doubt whether there were many 
who did not enjoy every hour of three days’ ses- 
sion in Cincinnati and one day in Dayton. The reg- 
istration at both the American and State headquar- 
ters was the largest in many years. The formal ad- 
dresses were worthy of the occasion, and with few 
exceptions were delivered in a manner which created 
and held close attention. The debates—and some 
of them were real debates—were spirited and by 
men who knew what they were talking about. And 
last, but not to be left unmentioned, was the 
abundant opportunity for seeing and hearing and 
meeting face to face men of national reputation.”— 
Ohio Law Journal and Reporter. 
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TAE MEETING 

The marked membership 
within the last year brought to the annual 
meeting many new faces and a larger pro 
portion of the younger men Oo! the profession 
than usual. his remarkable growth and 
the advent of new blood gave 
sense of power and vitality that made itsel! 
felt even in the vitiated atmosphere of the 
lobbies of the hotels. 

There were also notable figures and not 
able utterances in regard to which limita 
tions of space forbid comment here. ‘The 
best of everything will be reproduced in other 
columns of this and subsequent numbers. The 
Chief Justice of the Supreme Court of the Na 
tion participated in the sessions of the Judicial 
Section and presided over the annual ban 
quet. advocacy of the pending 


CINCINNATI 


increase 1n 


the sessions a 


His earnest 
legislation for the appointment of additional! 
District Judges “at largo ” and the convince 
ing argument in favor of that plan assured 
strong support in the Association for the 
passage of that measure. 

The guest of honor, Sir John Simon, 
former Attorney General of England, 
a stranger and left behind him a host of 
friends. His address under the title, “Our 
Common Inheritance of Law,” printed in full 
in another column, proves him to be a scholar, 
philosopher and diplomat. His remarks at 
the banquet presided over by the Chief Jus 
tice were brilliant, eloquent and of the most 
delicious humor. It is difficult to conceive 
how anyone could have produced a better 


caine 


example of perfect after-dinner oratory. 
The hospitality of the Cincinnatians was 
gracious and genuine 
Next vear’s meeting cannot easily im- 


prove on the one which has just 


unless perhaps by the selection of a better 


closed, 





season of the year. If some ideal time and 
place were chosen by the Executive Commit- 
tee, would not the courts of all the land 
adjourn the cases of those whose sense of 
duty and pleasure united to prompt them to 
attend? And, in addition to the faithful ones 
who have heretofore attended, could we not 
expect to have the attendance of those also 
who have regarded their vacation season so 
important for the restoration of health and 
vigor as to refuse to devote any part of that 
precious season to work of any sort, even 
though it be work as important and inter 
esting as that of the annual meetings of the 
\merican Bar? 

[INCORPORATION OF THE BAR 

In his address to the delegates of State 


Bar Associations Mr. Elihu Root, 





and Local 
speaking of 
said: 


the organization of lawyers, 
The creation of institutions which, in an 
orderly way, may crystallize and present-and pre 
serve the opinions of men who are especially com- 
petent to form them in each field and branch of 
public affairs, is a necessary part of the process 
of free self government 
These words require no added emphasis 
They announce a great truth, of vital 
importance to the they 
should be taken to heart, considered and 
turned into action. 

Assuming as a premise that every right- 
minded lawyer who appreciates his duty to his 
profession should belong to his Local, State 
and National Bar Associations, the question 
remains how best to accomplish this result. 
Of course, the obvious answer is that under 
present circumstances this work of organ 
ization must be done by the existing avail- 
able agencies, and that the appropriate com 
mittees on membership should conduct a 
vigorous campaign of legitimate propa- 
ganda, so that every reputable lawyer of 
every community should be brought to see 
his three-fold duty and ‘its manifold bene 
fits and should do it. 

There are those, however, who advocate 
a different and a more far-reaching method 
of accomplishing this result. They favor 
the enactment of laws which shall incorpo- 
rate the bar, make all who have heretofore 
been admitted to the profession members of 
a body corporate and politic with self gov- 
erning powers, including the power to pass 
upon the qualification for admission and to 
disbar those who have been proven to be 
unfit 


here. 
profession, and 


The scheme, in the form most usually 
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presented, gives to the Supreme Court of the 

State supervisory power over admission and 

liscipline 
It is n 


demerits of 


intended to discuss here the 
merits or f this plan, save in a 
single particula: 

The average 


the making « 


\merican citizen regards 
w as the proper method to 
cure existing ils and to accomplish de 
sired improvements; but surely the lawyer 
has smiled his quizzical smile at this naive 
attitude of the uninstructed and inexperi- 
enced layman for a sufficient number of gen- 
erations to justify the inquiry whether there 
might not be some other way to accomplish 

than the way which leads 
through legislative 

To such inquiring minds (and to the 
he Incorporation of the Bar) 
it is suggested that there may be another, an 
easier and perhaps a better way. 

It is universally held by all the decisions 
that a lawyer is an officer of the court, that 
he owes to 1 special allegiance and result 
ing duties of a well defined character, touch 
ing not only his demeanor in the court room, 
but the determination of his qualifications 
for admissio1 the bar and his accountabil 
ity to discipline for every act done in the 
exercise of the privileges and prerogatives 
bestowed uy him by the license to prac 
It has been held that because of the 
fact that lawyers are officers of the court, 
the legislature invades the judicial province 
when it attempts to prescribe the qualifica 
tions which will entitle an applicant for 
admission to the bar to a license, and that 
such laws are therefore unconstitutional and 
void. (In re Day, 181 Ill, 73.) 

Since, therefore, lawyers are officers of 
the courts and are a part of the judicial insti- 
tution, why is necessary to seek for any 
further grant from the Legislative 
Department? Has not the Judicial Depart 
ment inherent wer to deal with the ques 
tion of the organization of all its officers, 
the creation sub-divisions, geographical 
and functional, and the assignment of special 
duties to spe sub-divisions or groups? It 
is already in possession of the power 
to examine for admission and to disbar, and 
it usually exercises these powers with the 
aid of examining committees and grievance 
committees. Is there any essential part of 


the desired 
assemblies. 


Committee on 


tice. 


p< wer 


the proposed plan to incorporate the bar which 
cannot be acc 
nated effort of 


mplished at once by the co-ordi- 


judges and lawyers: 





LAW AND ECONOMICS 

Legislation opposed to an overwhelming 
informed or uninformed opinion has a way of 
not getting itself enforced. This observation 
has been so frequently made that it is all but 
trite. Though legislation conforms to the 
dominant opinion on the matter in question, it 
may still be largely evaded if it runs counter to 
underlying, though unknown, laws of econom- 
ics. The latter type of legislation will fre 
quently do more harm than the former for 
there will be continued attempts to enforce it. 
Some novel methods of evading our stat- 
utes limiting interest remind us that such 
statutes may belong to legislation of the 
second sort. Builders now complain that 
they cannot get loans unless they take a 
“dog” and the “dogs” offered are expensive 
to building, being undesirable real estate or 
debts which the lender desires to “sell” to 
the borrower. Thus the effect of legislation 
limiting interest charges is nullified and the 
building industry is subjected to uncer 
tainty and delay. On the one hand we say, 
“Do not limit rents and they will increase 
to a point which will attract capital to 
building projects,’ and then on the other 
hand we say, “True, rents are so high that 
builders can now pay an interest rate which 
will attract capital but to charge such rates 
would be usury.” It may be that the regu 
lation of the price of money like the price of 
other things might better be left to the law 
of supply and demand except in the case of 
consumption loans of the sort commonly 
made by so-called loan sharks. 





THE SECOND YEAR 

With this issue the JouRNAL begins its 
second year as a monthly. The first year 
was naturally an experiment in various di- 
rections. Whatever advance was made 
towards the goal of a magazine of profes- 
sional value was largely due to the active 
cooperation of various members of the Asso- 
ciation. The Board of Editors trust that the 
members will do even more during the com 
ing year to make their magazine what it 
should be. 





CONTRIBUTIONS 

The board of editors wish the members of 
the Association to feel that the JoURNAL is a 
forum in which every question of broad interest 
to the profession in general may be discussed. 
Articles and letters are welcomed and those who 
send them may be assured that they will receive 
prompt and careful attention. 
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Record-Breaking Attendance, Significant Utterances and Important Decisions Mark Meet- 
ing in Cincinnati—President Harding Sends Greeting to Association—Lively De- 


bates in Sections and on Floor of Main Body—Chief Justice Taft and Other 
Notable Figures Present—Report Shows Great Increase in Mem 
bership—Other Details 


cance of things said and done, the Cincinnati meet- 

ing stands out as one of the most imporfant in the 
history of the American Bar Association. In spite of 
the temperature, of which it is entirely just to say 
Cincinnati had no monopoly during the period devoted 
to the meeting, all the sessions, both of the Associa- 
tion and of the subsidiary and allied bodies, were well 
attended, and the closest attention was given to the 
addresses and questions presented for discussion. In 
the large attendance, which broke all records, and the 
unmistakable interest of those present could be sensed 
a real conviction of the growing usefulness of the 
Association to the profession and the country as a 
whole. 

The speeches were able and illuminating. 
are reproduced in this issue of the JouRNAL, and it is 
hoped to present the others in following issues. The 
address of Hon. James M. Beck, Solicitor General of 
the United States, summed up in notable fashion the 
many manifestations of revolt against the spirit of 
authority in political, moral, social, industrial and even 
artistic fields, and concluded with a strong expression 
of belief that the indomitable spirit of man would 
triumph over them. Attorney General Daugherty set 
forth strikingly various circumstances making for a 
growing disrespect for law, and announced his official 
creed as to the enforcement of national laws in no 
uncertain terms. Ex-Senator Charles S. Thomas 
pointed out, with a detail possible only to one of his 
long and intimate experience in public affairs, pres 
ent tendencies to blur the clear distinctions between 
state and national governments and to look to the fed- 
eral government more and more as a source of general 
assistance, with all the evil consequences that spring 
therefrom. 

Ex-Governor Charles S. Whitman, of New York; 
Judge Marcus A. Kavanagh of Chicago, and Mr 
Luther Z. Rosser of Georgia made the symposium on 
“The Administration of Criminal Justice” one of the 
most important and instructive features of the pro- 
gram. The Rt. Hon. Sir John A. Simon, K. C., of 
London, former Attorney General of England, and 
Hon. John W. Davis, of New York, former Ambas- 
sador to Great Britain, emphasized most happily in 
their speeches the international legal “entente cordiale”’ 
which the American Bar Association has done so much 
to create and maintain. In addition to all these, there 
were other speeches in sections and on the floor of 
the meeting which attracted attention. Among these 
particular mention must be made of the informal ad- 
dress of Chief Justic Taft, before the Judicial Sec- 
tion, on the responsibility of the legislature for de- 
fects in the administration of justice, the need for an 
increase in the number of federal district judges, and 
the propriety of adopting the executive principle of 
assignment of judges to the places where they are most 
needed, 

Unusually spirited debate marked certain sessions 
of the convention. Presentation of the report of the 


|: point of attendance, enthusiasm and the signifi 


Some 


Committee on Legal Education, establishing a more 
difficult standard for admission to the bar, immediately 
gave rise to a heated discussion. At its conclusion the 
Association went on record in favor of requiring two 
years of study in college and three years in law school 
as a condition for admission to the practice of law. 
The report of the Committee on Aviation stirred up 
debate over the need for a constitutional amendment 
giving the federal government complete control over 
the subject. The Association finally approved the rec- 
ommendation of the Committee on the Law of Avia- 
tion, that Congress pay particular attention to the 
constitutional features of proposed legislation. The 


resolution condemning Judge Landis for accepting the 
position of baseball commissioner while retaining the 


place of federal judge also provoked discussion, but 
was adopted by the Association. 

Various other decisions of the Association will 
be found in the detailed proceedings which follow 
There may be mentioned here its indorsement of the 
pending bill increasing the salaries of certain employees 
in the Patent Department, which measure is similar 
in these provisions to the Nolan Bill, approved at the 
St. Louis meeting; ratification of a proposed amend- 
ment to the constitution of the Asssociation changing 
the Committee on Legal Aid from a special to a stand- 
ing committee; adoption of a resolution authorizing 
the Association’s representatives at the conference of 
Bar Association Delegates to take up the subject of 
providing for a uniform interpretation and administra 
tion of the canons of ethics through¢ ut the United 
States; approval of certain amendments to the 
Declaratory Judgment Bill, to remove questions that 
have arisen since the St. Louis meeting; reaffirmation 
of its former position that the date of the Presidential 
inauguration should be changed; and a recommenda- 
tion that Congress increase the compensation and al- 
lowance for travel of grand and petit jurors. 

_ A notable feature of the meeting was the report 
of the Committee on Membership submitted by Fred- 
erick E, Wadhams, chairman. That report showed 
that the campaign which began several months ago, 
and followed the plan approved by the Executive Com- 
mittee at New Orleans, had achieved really remark 
able results. , 





It had added 3,560 new members to the 
Association and brought the total membership to the 
highest point in its history. What is more, the organ- 
ization which effected these results will continue to 
function and can doubtless be relied on to 
equally important results in the future 

Two rather unusual incidents marked the meet- 
ing. One was the presentation of a “sake,” or drink- 
ing cup, to the American Bar Association by a repre 
sentative of the Japan Bar Association as an expres- 
sion of a common professional interest. The other 
was the banquet given to Treasurer Wadhams, and 
the presentation of a loving cup to him as a token of 
appreciation of his many years of service to the Asso- 
ciation. The affair was not on the regular program 
and was an entire surprise to Mr. Wadhams. 


1 
acnieve 


rhe reg- 





i 
. 
= 
% 


+iae 


NAD Si 



















. lar banquet Fri 
y raft presided 
4 after-dinner speec! 
3 urday, and the | 


enjoyed by those 


and their ladies 
success of the mee 
of appreciation of 


Actit 
been selected by 
vacancy caused 
1 Blount, called 
diately requested 
in silence as a 
late President 
Vice-Mayor 


livered 


o IM’vresi 
i” J 


an a 


Mr Ja ol 
Galvin was unal 
nati and of the ( 


1 


taken in the 
appreciated the 
to Cincinnati 


n 
tinguished men 
sional interest 

law librar 
one of the finest 
time there had ever 
ican Bar Asso 
tion, | 


preat 


and al 
concluded by 

at the disposal of 
was with open 


President 
Bar Association 
then proceeded t 
dent Harding, w 


to the Associatiot 
My Dear Mr 
It is witl 


I am writing 
cept the invitati 


can Bar \ 
when tl 
with a cord 


attendancs 
finally to dec 
That hope has 
itely notifying } 
Not merel 
especially t 
dresses, but be 
ciation is one 
of the reigt 

to be with 
lieve, a fine 
broader, mors 
progress 
we find attested 
sion Thess are 
expression in 
meetings they " 
tion and bar ever 
to legislative achi 
a constant, cons 
Not only in o 


live under tl 








impulsi 





of the various orgat 
cinnati for the ent 


Galvin, who was det 


ferred to the partici 


and betterme 


Forty-FourtTH ANNUAL ASSOCIATION MEETING 





47] 





evening, at which Chief Justice 
where distinguished guests made 
excursion to Dayton on Sat- 
becue at Latonia, were all greatly 
) participated. The arrangements 
izations and committees in Cin- 
rtainment of the visiting members 
ntributed in no small degree to the 
eting, and on all sides expressions 
he generous hospitality were heard 


es: the 


ill 


Carson, who had 
mittee to fill the 


Hampton 
Executive Con 


e death of President W. A 
session order, and imme- 
members to stand for a moment 
yf respect to memory of the 


was done 


irl Jacobs, of Cincinnati, then de 


welcome in place of Mayor 
ned by illness ; 
ressed his regret that Mayor 
extend the welcome of Cincin 
nati Bar Association. He re- 
interest which the mayor had 
vement for the meeting. All 
tesy of the Association in coming 
which had given so many dis 
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ency were well attested by the 
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This was the first 
eting of the Amer- 
he Ohio State Bar Associa 
in great good. He 
that everything in the city was 

mvention, and that its greeting 
nd with the warmest of hearts 


il 


the world 


Message From President Harding 


on behalf of the 
e cordiality of his welcome and 
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read the following letter from Presi- 
is in the nature of a message 


te House 


Washington, 
\ugust 24, 1921 
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American Bar Association has carned exalted re- 


the 
pute for unswerving idealism coupled with sound dis 


cretion. You have never failed to recognize that the 
community of lawyers owes a peculiar responsibility 
to the community of all men who must live under the 
law. You have understood that, socially as well as 
biologically, man must either progress or retrograde; 
he cannot stand still, and no more can his institutions. 
So your aspiration has always been for a worthy part 
in leading the evolutionary development that human 
relations must always be undergoing if there shall be 
avoidance of avulsive, perhaps revolutionary, changes 
It will not overstep the proprieties of such a note 
as this, I trust, if 1 suggest how greatly the nation and 
the world—indeed, our very civilization—at this time 
need a firm adherence to these lofty aims, by those 
who, like yourselves, are particularly well equipped to 
help direct these social and political operations. We 
would be blind indeed if we did not recognize that 
there is a tendency to examination and inquisition even 
of traditions and institutions that once were held ele- 
mental, almost sacred. No greater influence than your 
own could be arrayed in favor of open-minded, disin- 
terested inquiry into the justification for these criti- 
cisms; and if you adopt a liberal attitude toward such 
inquiries, you will be the more potent in safeguarding 
the good that we possess and rightly shaping the 
measures of progress that we must have. 
It is because I look upon the American Bar Associ- 
ation as second to no agency in qualification for this 
high usefulness, that I must keenly regret my inability 
to be with you and receive the inspiration that I know 
would come from a participation in the intellectual 
feast that your program promises. 
Most sincerely yours, =~ 
(Signed WARREN G. HARDING. 
Mr. Hampton L. Carson, Acting President, The Amer- 
ican Bar Association, 1524 Chestnut St., Philadel- 
phia, Pa 
Reports of Officers 

The reports of the Secretary, Treasurer and Exec- 

utive Committee were read, received and approved. 
That of the Secretary showed that 4,446 new members 
had been elected during the past year. It also pointed 
out that the office had kept in close touch with the state 
organizations during that period. 
The Treasurer's report showed total receipts, for 
past year, including cash on hand at the date of 
the last report, of $102,233. Total disbursements for 
the same period, $89,467, leaving a cash balance on 
hand of $12,766. The expenses of various committees 
during the year had amounted to $14,780. The ex- 
pense of issuing the annual report was $17,153, and 
of the Journal, $29,430. The cash received in dues 
during the past year was $77,568. 

The report of the Executive Committee first 
touched on the death of the late President of the 
Association, Hon. William A. Blount, and expressed 
the profound sorrow of the committee at that unfor- 
tunate occurrence. It mentioned the committee’s 
selection of Hon. Hampton L. Carson to act as presi- 
dent until the next regular election, its request that 
Hon. James M. Beck deliver a presidential address, 
and gave various details in connection with the Jour- 
nal, the appointment of certain committees, and the 
appropriations for the use of the regular committees 

Acting President Carson then presented Hon 
James M. Beck, Solicitor-General of the United States, 
who spoke on “The Spirit of Lawlessness.” 

The second session of the Association was a joint 
session with the Ohio State Bar Association. After 
calling it to order President Carson yielded the chair 
to president Iddings of the Ohio State Bar Associa- 
tion. 

President Iddings declared that this was indeed 
an auspicious occasion, this melting pot of the two 
great organizations of the bar of the United States— 
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an allusion to the temperature which provoked smiles. move their coats [he motion was seconded and 
He then introduced Attorney-General Daugherty, the unanimously carried 

speaker of the day, who delivered an address on “Re- Mr. Robert P. Shick, on behalf of the Section of 
spect for Law.” On account of lack of space it was ¢ omparative Law, stated that it had been gratified with 


nt issue of the its work during the past year and with the renewed 
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that the publicity cooperation of others. It believed that the ork wou 


JOURNAL, but it is higl 








which was given to his larations of inten- be of increasing interest to the members of the Asso 
tion to enforce all law ar or favor, ha ciation in the future. He announced that Mr. Smit! 
already made its general tenor fairly familiar to the ers was with the Section again as its chairman. 


public. Judge Charles A. Woods, chairman of the Judi- 
2: ~: . ial Section, stated that its*atte or the past ye: 

Addresses of Sir John Simon and Mr. Davis "toe co igige Sats hat its*attention for the past yeat 

Liat 


Sir Simon, former Attorney-General oi ; 1] , i 9 
Sir John A. Simon, - rney-General ot ttention of the appellate judges of the United States, 


been confined almost exclusively to calling the 


‘nol: and Ho ohn W avis, former bass — ; 

England, an I | 10n John 4 Davis, former Ambassa both federal and state, to the bill now before Congres 
dor to Great Britain, were the prin pal speakers at the civinge the Supreme Court of the United State the 
. . : PIVING . pI I UTE I Tit I (= Be 

hird session Wednesday evening a ee . , 
Hon. Elihu Root ; nal led. After opening th power and directing it to frame a simple code o! 
; _ ; presid o . = procedure and practice in the courts of the United 
session he stated that when it was the duty of the icken ace line further that when tl +] 
age ve ‘ ; . 2 lates, and providing turther that whe! 1ose rules 
presiding officer to. present to an audience the finest shall have been promulgated, all the statute | 


flowers of advocacy in the bars of Great Britain an 6 ' ’ 1] 
lowers of adve y ul reat Britain and [Jnited States relating to practice and procedure shal 


America, he did not delay by = making of his thereby be repeale 

own. When one was In a distant land, in that trame The hope was that such a simple code would con 
nag ato 8 age. grote = pees pcb. Sever: om stitute a stand ard tl at all states woul 1 work for and 
delightful to learn tl of hie count: y was represented d re - at rsa ‘ — Ae the sumpiiication ry — 
in that foreign land he one of the no bl st and ablest pee a ee i n a _— CORT) a ove! 
of his countrymen. Su h a representative of America, “ern ae wi cp wt. Pi a — cag Pi bien 
of whom all the Americans were entitled to be proud, ce ¥- re: 4 wpeaes ee oe ee 

had approved the proposal. 


was the Hon. John W. Davis, now of New York Becsiations on Admission to the B 
SO ssion to the Bar 























but by the habit of a life time of West Virginia. E Lil 1 hai * 
\ | ihu Root, Ch: ‘ . = es Pe 
Mr. Davis then delivered his address, which ap B iia peeks yess wag the Soon an tee 
‘ : ducation, presented cert: resolutions which pri 
pears shewatiere in this isew At tee caedinsion We 2 ) pre ' ; certain Te olution which pro 
, pn : ; . : VK an exceeding ar “ussion here wer 
ust intveduced Sic John A. Simon, King’s Counsel bbe cet 's yee dis¢ - on. There were 
. ‘ . ° , ' vesolved, (1 he American Bar A ition is 
formerly Attorney-General of England, and acknow the ining that Sa , 
\ { ; “‘e" ; 2 the opinion that every candidate for admi to the 
edged as the rightful leader of the English Bat bar ll give evidence of graduation f1 a law s 
He was greeted with much applause. Tall as Lincoln, complying with the following standards 
with perhaps a faint suggestion of his lankiness, (a) It shall require as a conditior 
; é fe r Lali] . ad “i ‘ east two years I study in a college 
easy Of manner, deliberatg and extremely precise ol b) It ire it udent 
1 . ‘7 D lall require its students to pu 1 Sé 
speech, and the possessor Of a voice or carrying power of three years’ duration if they devote substantial] 
Sir John made an extremely good impression upon of their working time to their studies, and a long 
the audience. His speech was far from academic in a equivalent in the number of working hours, 

° ° if they devote niy par ol hei orkir t e t t iT 

character, being interspersed with many anecdotes and di _ a Were 2 
; ‘ " ° ut > 
personal allusions which were n uch appreciated by (c) It shall provide an adequat 
his hearers. He proved himself an unusually accept for the use of the students 
able hot weather speaker (d) It shall have among its teacl heient 
At the conclusion of his ne, pes sewhere ies ites, > gps aclne ar deosygpicer Ne wa ; ae 
. : ac la personal tance j; a ni ¢ t 
in this number, Mr. Hampton L. Carson delivered a whole student body ; , 
tribute to the memory of the lat Chief Justice White \ can Bar Ass 
This was followed by a memorial to the late President ~ ation from a law s\ 
William A. Blount, delivered by Mr. Scott M. Loftin, , a eee ae , 
7 me = > : ite should be subjected t 
of Jacksonville, Fla., and by one to the memory of hority to determ 
Stephen S. Gregory, presented | Mr. John T. Rich I neil on Legal t s 
ards, of Chicago sions to the Bar is directed to pi s t to 
time the names of those law schools ) 
Reports of Sections and Committees with the above standards and of those w ) not 
nd tn make ench nuhlicetian lah , 
The fourth session, presided over by Mr. Fred Se ee ee ee AS Pos- 
F i ‘ sible, to intending law students 
erick W. Lehman, of St. Louis, was devoted to reports "l4) The ee ie _ 
i ne 1d t o ne ssociat i . @ 
of sections and committees Council on Legal Education and Admiss to the Ba 
Mr. Edwin M ‘AbI ott. chairman of the Section ire directed to co-operate with the stat 
of Criminal Law, stated that much work had been done ASSO ms tO 1 upon the duly const 
: . tes the adopti 
on that subject at the meeting this year Che sectiot1 : 7 . - 
» he — f nt — . on to the Da 
now had a rightful place on the program, in that last on Legal Educ A 
year it had been made a regular section of the Associa s directed to call nfere 
tion. Asa result of efforts during the past year, 128 name of the Amet Bar As 
P , . < the state an loca . 1 S 
new members had been added to the section, among oy ¥ vr + _— a; . 

7 opines _ : Sh hg snail be invited to send delegates, tor the purpose o! 
them the Sane \ttorney-General _ ol the United uniting the bodies represented in an effort to create 
States. The rolls now carried over 500 persons who conditions favorable to the adoption of th rinciples 
had manifested an interest in its special work above set forth 

At this juncture Miss Mary Lathrop, of Denver Discussion of Resolutions 
Colo., one of the woman members, offered a resolu Mr. Root stated that the resolutions in their sub 


tion that the gentlemen be permitted or asked to re stance clearly rej a el expressions which have 
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already been rendered, in perhaps less positive form, 
by the An \s ition. With regard to 
he two year ege, the Association had expressed 
tself by fort re lution in 1918 In 31 of the 
s ha vy schools all of the schools 
a thre rs’ law urse now In the other 
en states the he | Is required a 
hree yeat le 1 ed the adoption of the 
esolution 
Mr. Hen: of Washington, stated that 
was wit! lenee that he felt constrained to 
expres t esolution would not 
eceive appt e directed attention to Bulletin 
No. 15, issued Carnegie Foundation, on Train- 
ig for the é the La comprising 
420 printed ges. He stated that this bulle 
tin was pre e reque pecial committee 
»f the Sectior gal Education and that the Car 
negie four ent eig ( of patient labor 
in response t request, and had only last Saturday 
de pul stigations He 
therefore oftfere 1 substitute for the resolutions 
Mr. Root ition pointing out, among other 
things, that it ghly desirable as a guide to 
intelligent act t opportunity should be given 


members to ex that bulletin, and providing that 


] 


consideratiot resolutions and report be post- 
poned until the t annual meeting 

Mr. R t re tated that the resolutions on 
which the Sect Legal | n had acted were 
prepared it e with th rs of the report 
referred t ft ng study and consideration of 
that report ’ ' ere prepared in order to meet, 
in so fara ib] v, the reasoning and 
statements of 1 report He opposed using the re: 
port on which the mmittee based its recommenda- 
tions aS a gi postpone act 

In his opi it was a question of whether we 
would have ar dard t all If we did, the line 
had to be d1 ewhere Wherever it was drawn, 
there would be ebody who would be inconven- 
ienced. H I ve gentlemen repre- 
senting law that did not care to conform to 
that t i ( ed, but he cared a great 
leal more about 1 nor and dignity of the American 
Bar than al ynveniet He cared more 
about having t ran agen petent to secure 
effective adi I n of justice this disturbed 
country, moré t having somebody in America, 
some organiz with the ourage and decision 
of character tl es it competent to meet the new 
conditions t ront us, and which are tending 
to bring th: he administration of the law 
itself into disré ind ineffectiveness, than he did 
about the i: nce of however close a friend 


Plea for Postponement. 


Mr. Will Ketcham, of Indiana, spoke in 
favor of post ng the resolutio1 He declared it 
was with the ¢ est embarrassm« that he found 
himself unable low the lead of the great lawyer 
from New Yor nd the Chief Justice of the United 
tates He i I veve Indiana had 
had many great vyers, notably Gen. Harrison, who 
had managed t ieve eminent success without 
having had ( te from a law school 

A full eration by the sociation of the 
matter could 1 uny harm. Such consideration 
might very well to the belief that what was recom 





mended was wise and just, but the members wanted 
to find out that for themselves and not simply to bow 
to the edict of a committee that had digested and 
approved the Carnegie report. If the matter were 
passed on now, it would be said that it was the result 
of the influence of the law schools of the country, and 
it would meet with the disapproval of the members 
of the Association. He wanted an opportunity for him- 
self and others to ascertain carefully what was in the 
committee's report and also in the Carnegie Foundation 
bulletin, before action was taken. =~ 

Mr. James D. Andrews, of New York, said that 
the assumption that the adoption of the report would 
exclude able and intelligent young men from becoming 
members of the bar was entirely unfounded. The 
answer to the list of brilliant men enumerated by Mr 
Ketcham was that this was the year 1921, not the year 
1856 or 1860. Conditions had changed. Had the 
requirements been that one year of college education 
or two years of college education must be taken as a 
preliminary to the study of law, the great lawyers 
mentioned would have secured that advantage. The 
fundamental question was whether the legal profes 
sion be ranked as a learned profession. 

Mr. Edward T. Lee, of Illinois, opposed the 
adoption of the resolution. He regretted to appear in 
opposition to the men who, nominally at least, stood 
for the report, but he appealed to the convention to 
hear the other side. He had no objection to a man’s 
getting his education at college, but he would stul 
tify his honest convictions if he should say that one 
cannot become an educated man outside of college. 

This report proceeded from the Association of 
American Law Schools, in his opinion, by way of the 
eminent committee of the American Bar Association 
With all deference, he submitted that that was mere 
camouflage—a way of getting it before the Association 
with the prestige of eminent men behind it. He denied 
that the Association had ever gone on record as advo 
cating a two years’ college course, except for law 
schools of the first class. At the meeting of the com 
mittee to which some gentlemen had referred no repre 
sentative of any evening law school west of the Alle- 
gheny mountains had been invited to be present. It 
was a close communion of the higher colleges and 
those who were their sponsors, and the other schools 
were entirely ignored. He would not for a moment 
suggest that a body of this intelligence was going to 
be swayed by the advocacy of the report by eminent 
lawyers 

Mr. Nathan William MacChesney, of Illinois, said 
that the real question at issue was whether the bar 
was to maintain its comparative standing in the United 
States or whether it was to take a second place. The 
bar was prepared, in his opinion, to go forward in 
advancing the educational standards and to lay down 
certain minimum requirements. There are today 600,- 
000 men in the colleges of the United States as against 
120,000 ten years ago. The requirement of a two 
years’ college course is today less of a burden than 
the requirement of a high school education would have 
been a decade ago. The young man who really has 
the ability to succeed at the bar can under present 
conditions get his two years’ of college work. He 
pleaded on behalf of the young men coming from lim- 
ited educational surroundings. A young man not in 
contact with the real sentiment of the bar might be 
misled into going to schools of lower standard, when 
he would go to a school of a proper standard if the 
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American Bar Association were on record in favor 
ef that standard. 

Mr. George A. Nelson, of Alabama, saw no objec- 
tion to deferring the matter for a year. He believed 
that a man who was admitted to the bar should stand 
the strictest examination, but objected to too strict a 
provision as to how he got his legal knowledge. It 
mattered not whether it was through a law school or 
in any other way. It was true that the provisions for 
legal education were at present much better than they 
had been on the whole, but that was only true in 
certain sections” 

Mr. E. Donnelley, of Illinois, was against the 
proposition to defer consideration of this important 
question for another year. If the meeting was not 
capable of deciding it then, when would it be capable 
of deciding it? Any young man who was worth while 
and who really wanted to enter the profession would 
make the sacrifices necessary to do so. In fact, he 
could not be kept out of the profession. 

After Mr. Davis had risen to a point of personal 
privilege and disclaimed any connection with any law 
school whatever, the previous question was puf and 
carried. Mr. Davis’ substitute resolution was there- 
upon voted down and the recommendations of the 
Section on Legal Education were approved. 

Patent Office Salary Increase Urged 

Mr. A. C. Paul, chairman of the Section on 
Patent, Trade-Mark and Copyright Law, presented its 
report. At the meeting at St. Louis a year ago the 
American Bar Association had adopted a resolution 
urging the passage by Congress of what is known as 
the Nolan bill, increasing salaries of the force in the 
Patent Office. This bill, with certain additions, had 
passed the House the last session, but had failed in 
the Senate. However, a bill was now pending before 
the present Congress, which had been favorably re 
ported by the Patent Committee, and which contained 
the same provisions in reference to salaries that were 
in the Nolan bill. The section urged that this bill be 
approved and that its speedy passage by Congress be 


recommended. The resolution was adopted. 
Mr. E. A. Armstrong, of Newark, N. J., pre 


sented a report on behalf of the Section of Public 
Utility Law. The attendance at the fourth annual 
meeting had been quite large, the papers presented had 
been unusually illuminating, and the meetings had been 
full of interest. The report was received and filed. 
Judge Henry Stockbridge presented the report of 
the National Conference of Commissioners on Uni 
form State Laws. Judge Stockbridge said that the 
conference had just finished its thirtieth annual meet 
ing. During its history it had reported many bills, 
and of these 295 had received favorable action in the 
various states. Within the past twelve months the 
number of bills adopted by the various states had been 
24. The conference recognized that it served no good 
to formulate a uniform act unless it could be adopted 
by state legislatures and placed on the statute books. 
For this reason it had directed its efforts during the 
past year toward securing action by legislatures upon 
acts which had already been passed upon and which 
had received the approval of the Association. The 
Conference now had under consideration a uniform 
law relating to the duties, rights and obligations of 
fiduciaries ; a law on declaratory judgments, proposed 
amendments, so called, to uniform commercial acts, and 
an act relating to the proper provision for illegitimate 
children, and also an act to regulate the operation of 
aeroplanes \fter a long debate the Conference had 
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referred those acts to the committee where they orig- 


h 
inated for further consideration, in order to secure 
the greatest possible perfection in the work. A further 
report would be made next year on that 

The meeting thereupon adopted resolutions ap- 
proving the steps taken. 

Mr. Stiles W. Burr, chairman, reported on behalf 
of the Conference of Bar Association Delegates. The 
meeting on Tuesday had been largely attended and 
had been very enthusiastic. Delegates from 43 state 
associations had been present, while 72 delegates rep- 
resenting local bar associations took part. Fully 500 
people had been in attendance at the meeting during 
the day. One feature of the program was a conter- 
ence on professional ethics under the auspices of the 
Committee on Professional Ethics and Grievances. 
The Conference had no request for action to make to 
the bar association. 

“Legal Aid” Made Standing Committee 

Secretary Kemp announced that the second and 
third proposed amendments to the Constitution, pub- 
lished in the June issue of the JouRNAL, had been with- 
drawn. The first amendment, adding the Commit- 
tee on Legal Aid to the list of standing committees, 
was offered for ratification. It simply changed a 
special committee to a standing committee of the Asso- 
ciation. The amendment was adopted without op 
position. if : 

Mr. Edward A. Harriman, chairman of the Com 
mittee on Professional Ethics and Grievances, presented 
its report. It recommended that the representatives 
of the American Bar Association to the Conterence 
of Bar Association Delegates be requested to take 
up with the conference the subject of providing 
for the uniform interpretation and administration ot 
the Association’s canons of ethics throughout the 
United States and to report to the Association upon 
the matter; also that the committee be authorized to 
co-operate with the Committee on Commerce, Trade 
and Commercial Law in the preparation of rules gov 
erning the subject of professional ethics in relation 
to trade associations. These recommendations were 
approved. 

Mr. Francis B. James, chairman, presented the 
report of the Committee on Commerce, Trade and 
Commercial Law. In dealing with certain subjects 
from their commercial side only the committee had 
touched on some which were in part covered by the 
activities of the Committee on Jurisprudence and Law 
Reform and by the activities of the Comn 
Uniform State Laws. After a conference with mem- 
bers of those bodies, the committee had decided to 
amend four of its recommendations. It withdrew the 
suggestion that the Association should not adopt a 
resolution indorsing the pending senate bill pertain 
ing to declaratory judgments in the federal courts, and 
asked that the matter be referred again to the Com 
mittee on Jurisprudence and Law Reform. It also 
asked that its recommendations regarding the uniform 
state warehouse act, the uniform state sales act, the 
uniform state declaratory judgment act, and the uni- 
form state arbitration act be referred back to the Com- 
missioners on Uniform, State Laws. 

The administration of justice had occupied a great 
deal of the time of the committee and it had taken 
the subject up with Chief Justice Taft and Attorney- 
General Daugherty. The committee believed that the 
administration of justice could be advanced by having 
various provisions of state and federal statutes on the 
subject of arbitration enforced, and further by the 


issioners on 








ee a ee ee ae a en 


















pr 
to 














en ee a eee ee imate oe 


whe 


ores 


ee ee 


Forty-FourtTH ANNUAL ASSOCIATION MEETING 47 





wn 








ght be termed a “flying squadron” 
be sent from one part of the 
s needed. 


reation of wha 

f federal judges 

untry to another 
The committee had also considered some method 

r the rapid dispe n of commercial cases. It had 

immed to England to see what had been done there in 

is matter and had found that the High Court of 


England, under 





istice of the Judicature Act, had by 
iles provided that it would sit as a commercial court. 
ts suggestion was that district judges, just as they 
w sit as a bankruptcy court, should also sit as a 


ymmmercial court for the commercial 
It had not yet worked out the details of the 
bill. Mr. James concluded by asking that the commit- 
ee recommendations, with the changes above set forth, 
hould be adopted, which was done. These recom- 
endations were p1 in the August JOURNAL. 
Mr. Clarence W. DeKnight offered a resolution 
requesting the Committee on Commerce, Trade and 
Commercial Law onsider the bill now pending in 
Congress providing for the payment of interest on 
States for 


disposition of 


ises. 


judgments rendered against the United 

money due on public work, and to report its conclu 
sions at the next annual meeting of the Association. 
\dopted. 


Mr. Arthur I presented the report of the 


Committee on Insurance Law. It merely requested 
that the bill now pending in congress, which had met 
with the approval of the Association in St. Louis, be 
again urged for passage. Matters of vital importance 


1 


had prevented the t Congress from taking up the 
bill, but it had again been introduced in the Sixty-Sec- 
nd Congress and there were assurances that shortly 
ifter recess it would be taken up 
Jurisprudence and Law Reform Recom- 
~ mendations 
The report « Committee on Jurisprudence 
ind Law Reform was presented by Chairman Everett 
P. Wheeler. Its first recommendation, he stated, was 
with regard to the moval of from state to 
federal courts last meeting the Asssociation 
had recommended an amendment to section 28 of the 
Judicial Code, defi the term “proper district.” It 


causes 


had been pointed however, that certain federal 
ourts had decided that section 51 of that Code, con- 
ferring original jurisdiction on the district courts, 
limited even the express provisions of section 28. The 
committee therefore recommended that the words, 


provision of section 51,” be in- 
riginally recommended, and that 


‘notwithstanding ar 
al 


serted in the bill 


ts passage by congress be urged 
The next recommendation was that in the bill 


ry judgments it would be well 
statement that these petitions 


ases in which, if suits were 


providing for declarat 
to have the exp 
should be present 


brought, the courts of the United States would have 
urisdiction. It was perhaps unnecessary, but it was 
idvisable in view of the conflict of opinion that had 
risen on the subject. The committee also recom 


nended in its report the words, “when there is an 
ictual controversy between the parties,” and also an 
ifirmative grant of power, should be inserted in the 
ill before congress 

Simplificatior the machinery of appeal in fed- 


ral courts was contemplated in the third recommenda- 


tion. No bad consequences had followed abolishing 
the cumbrous machinery of appeal in 
[he committee proposed the 
bill abolishin 


relief 


various states. 
passage by congress of a 
writ f error and providing that all 
which heretofore 1 be obtained by a writ 


~TFQ 


ould be 





of error should hereafter be obtainable by appeal; 
providing further that appeals might be taken by filing 
a notice of appeal with the clerk of court and notifying 
the adverse party of the action; further, that no peti- 
tion of appeal or allowance of appeal should be re- 
quired, subject to the exception that the review of 
judgments of state courts of last resort should be peti- 
tioned for and allowed in the same form as now pro- 
vided by law for writ of error to such courts. 

The committee further recommended that a bill 
should be passed providing that the loss of civil rights 
in case of conviction for crime in a federal court, where 
the penalty might be imprisonment for more than a 
year, should not be effective unless there was actual 
sentence to imprisonment for more than a year. At 
present the law is that a person convicted of a crime 
carrying a penalty of possible imprisonment for more 
than a year loses his civil rights, although the convic- 
tion may be for a technical offense, and one for which 
the court will not sentence him to imprisonment. 

The committee further recommended that it be 
authorized to confer in regard to the joint resolution 
in congress relating to a joint commission to revise 
federal procedure, with the object of making it clear 
that the purpose was not to repeal the Judicial Code, 
but simply to bring about certain results which all 
agreed would be desirable. 

It further recommended the passage of a resolution 
that congress should increase the pay and travel allow- 
ances of grand and petit jurors and witnesses of Fed- 
eral District Courts, so that they may better meet the 
increased cost of travel, subsistence and lodging; also 
that it be authorized to confer with appropriate com- 
mittees of congress relative to legislation now pending 
concerning the Court of Claims. 

On motion the various recommendations of the 
committee were approved. 

Mr. Martin Conboy, chairman of the Committee 
on Publicity, presented a report showing the gratify- 
ing extent to which the activities of the Asssociation 
and of its members had received notice and considera- 
tion in the press during the past year. He urged that 
the committees keep the Publicity Committee informed 
of their-activities, and that members of the Association 
endeavor to interest their local press in the various 
efforts of the organization. The committee particu- 
larly appreciated the splendid co-operation of the 
newspapers of Cincinnati and of the Associated Press 
in making public the proceedings of the meeting then 
in progress. 

The able address of Ex-Senator Thomas of Col- 
orado was the main feature of the fifth session. But 
an unexpected and additional element of interest was 
injected into the proceedings by the presentation of 
the resolutions condemning Judge Landis for accept- 
ing the position of baseball commissioner at a salary 
of $42,500 a year while retaining his position as fed- 
eral judge. 

After calling the session to order and before pre- 
senting Senator Thomas, Hon. George Sutherland, 
who presided, announced that after the address of the 
evening there would be other important and interest- 
ing business and he trusted the audience would remain. 
He then introduced Senator Thomas as the type of 
public man eminently possessing the two essential 
qualifications for public service—wisdom and courage. 
The address followed. 

Gift From the Japan Bar Association 


At the conclusion of Senator Thomas’ address 
came the presentation of a “Sake Cup,” or, as the 
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cham, of Indiana, moved that a copy be sent to the 
Vice-President of the United States to be laid before 
the senate 

Postponement of Action Urged 

Ex-Senator James Hamilton Lewis, of Illinois, 
then took the floor to urge that no hasty action be 
iat the resolution be referred to the proper 
committee, with instructions to serve notice on the 
judge of the charges against him and to give him an 
opportunity to reply before he was condemned with 
out a hearing. If anyone had committed acts which 
should call down on his head opprobrium and con 
demnation, he would himself ask that he be excori 
ated. But he could not permit himself, as a member 
of the bar of Illinois, to vote for the resolution until 
it had been given due consideration and all the facts 
had been ascertained. Hasty action might do an injus 
tice more far-reaching than the mere example of ethics 
which it was the purpose of the author of the resolu 
tion, perhaps, to establish. He knew Judge Landis and 
had differed much with him personally and privately, 
but he could assure this body that his reputation as a 
man of probity, above the temptation of being ruled 
by money, was established. 

\part from that, however, he had seen in the 
lic press that an attempted impeachment proceed 
ing was pending before a committee of the House of 
Representatives and that a similar charge had been 
made before a committee of the Senate. He sub- 
mitted, then, that while he was on trial before two 
different tribunals, it did not become this honorable 
body to pass any resolution which would condemn him 
without a hearing. It might be that the things re 
ferred to in the resolution were true, and it might be 
they were untrue. [But those who preached equity 
and fairness and justice should not violate it by tak- 
ing a presentation against a judge from the newspapers 
and upon that sustain a resolution, however high the 
source from which it emanates, which condemned the 
man without a trial. 

Mr. Ketcham, of Indiana, rose to state that he 

had written to the Chairman of the Judiciary Commit- 
tee of the House on the subject and that he had replied 
that the matter had been before the Sixty-Sixth Con- 
gress, which had declined to take any action upon it, 
and there was nothing before the Sixty-Seventh Con- 
gress at all. The suggestion that the resolution should 
be side-tracked because somebody else was investigat- 
the matter was therefore unsound. 
Lewis replied that the information on which 
Mr. Ketcham relied did not give assurance that the 
matter would net be brought up before the Sixty- 
Seventh Congress. 

Mr. Walter George Smith, of Pennsylvania, said 
the question was whether the Federal judge in ques 
tion had or had not accepted outside employment at a 
large compensation. If the charge was not based on 
facts, then of course the judge should be given an op 
portunity to be heard, Most of us have no informa- 
tion except that derived from the public prints, but 
he ventured to say that if any one of us were accused 
by the newspaper press throughout the length and 
breadth of the land, he would be quick to deny so 
broad an accusation. The judge himself, according to 
newspaper reports, had said that he had accepted a 
salary as counsel for the baseball clubs. The matter 
was further referred to a committee of congress and 
was voted on there, and it was not decided against 
the judge. Assume that the judge was as pure as pos- 
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sible, for the purpose of the discussion, then what was 
the sentiment of the American Bar? Unless the dis- 
tinguished gentleman from Illinois, with the chivalrous 
purpose which always distinguished him, could say that 
the judge had not accepted this ot utside employment, 
he was willing to vote for the resolution without re 
ferring it to any committee. 

Mr. R. D. Robinson, of Illinois, expressed th 
opinion that the people of Illinois did not approve ot 
such conduct on the part of a judge 

John M. Harlan, of the same state, said that pet 
haps, unconsciously to itself, the American Bar Asso 
ciation was on trial. There was no doubt whatever 
that Judge Landis was the national commissioner of 
the baseball association. And he wished to say that 
if they were to have any esprit de corps as an associa 
tion, if professional honor and dignity meant anything, 
they ought to tell the American public whether they 
countenanced this act 

Mr. Edward Q. Keasbey, of New Jersey, said that 
there was a rule of the Association that such a resolu 
tion should not be sprung without an examination of 
the facts contained in it or a reference of it to a 
committee. 

The speaker was interrupted by calls for the ques 
tion to be put, and on the chairman doing so, the reso 
lution was adopted. Immediately thereafter a resolu 
tion by Mr. Ketcham, that a copy should be sent to 
the Vice-President of the Senate and the Speaker of 
the House of Representatives, was also approved 

Chairman Hughes, of the Committee on Ad 
miralty and Maritime Law, stated the report was in 
print, everyone had had an opportunity to read it, and 
he therefore moved its adoption without further com 
ment. The motion carried. 

William Draper Lewis then presented the report 
of the Committee on Drafting Legislation He 
briefly reviewed the work of "ie special committee 
since its appointment, and offered a resolution that its 
report be accepted and approved, that the special com 
mittee be discharged, and that the Conference of Com 
missioners on Uniform State Laws be requested to 
examine the particular recommendation in the report 
looking to the agree of taking care of certain 
drafting rules by statutory provision 

The Secretary submitted a list of 556 applications 
for membership. The names had been duly exam 
ined and certified by the proper authorities. On motion 
of R. E. L. Saner, of Texas, they were declared 
elected. 

Administration of Criminal Justice 

The sixth session was devoted to the symposium 
on the “Administration of Criminal Justice.” Hamp 
ton L. Carson called the meeting to order. Charles 
S. Whitman of New York was then introduced and 
delivered his address on “Unenforceable Law.” 

He prefaced his remarks by saying that Mr. Fos 
dick had been invited to deliver an address, but could 
not come, and he had himself consented to speak 
briefly on the subject which Mr. Fosdick had chosen 
As for himself, he would hardly have chosen that pat 
ticular subject, for the juxtaposition of the two words 
was very disagreeable to him; he did not believe there 
was any such thing as “unenforceable law.” 

At the conclusion of his address Mr. Rosser spoke 
on the “Illegal Enforcement of Criminal Justice,” and 
Judge Marcus Kavanagh on “The Adjustment of Pen- 
alties.” 

The Chair then recognized Senator Spencer, of 
Missouri, who stated that he had been told that the 
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grave of the late Chief Justice Salmon P. Chase was 
unmarked. He had gone out to the cemetery that 
morning to investigate for himself and had found that 


with the exception of the footstone, the facts were as 
reported. The man who lay there had been Governor, 
Secretary of the Treasury and Chief Justice of the 
United St S It had often been said that the United 
States cared n thing about the men wl gave thei: 
lives to its service. That was untrue, 1 he moved 
that the matter be referred to the Executive Com 
mittee for such action as it deemed appt te Phe 
motion was unanimously carried. 

Mr. Thomas V Shelton, chairman, presented the 
report of the Committee on Uniform Judicial Pri 
cedure. He stated that the committee had no action 
to propose to the Association officially t wanted it 
o get in touch with the work the committee had been 
doing. He suggested that every member of the Bar 
\ssociation immediately communicate with his set 
itors and representatives, requesting a prompt report 
of H.R. ope from the Committee on Judiciary of the 
House, and also a prompt report of the same bill in 
troduced vee Senator Ernst at the present session of 
Congres \ majority was assured; it is only ne 


] 

essary for the committees to report. 
He further proposed that such State Bar Asso 
ciations as have not already done so be resp¢ tfully 
requested to create state committees, witl 1 central 











chairman and members from each congressional dis 
trict, to co-oper: with the committee in carrying out 
the instructions of the Association; and that these 
tate committees should function by instituting inde 
pendent campaigns with reference to their senators and 
representatives, as their judgment dictated Che | 
referred to is the one giving the U Supreme Court 
authority to make rules governing he entire procedure 
in cases at law 

lhe report of the committee was adopted and the 


committee was continued 
Association Thanks Its Hosts 
Mr. William O. Hart, of Louisiar then pre 
sented a resolution thanking Cincinnati, “the Oueen 
City of the We for the hospitality sl 1 the mem 
bers of the Association during the meeting and fot 


the spirit of good fellowship which it had manifested 
Vice Mayor Carl N Jacobs for his cordial words of 
welcome, which were more than made good from day 
to day; the committee of ladies of Cincinnati, headed 


by Mrs. George Hoadly, for entertainments provided 
for the ladies attending the meeting of the Associa 
tion ; the maz 1agements of the Gibson and Sinton hotels 
for the splendid accommodations provided; the press 
for its graphic and complete account of the meetings ; 
‘lubs of the city for opening their doors to 
the members; the Ohio State Bar Association, the 
Cincinnati Bar Association, the Montgomery Count) 









Bar Association, the Cincinnati Chamber of Commerce 
the manager of Keith’s Theatre, and the surety com 
panies represented at the meeting for courtesies ex 
tended. The resolutions requested the Chairman of 
the Local Reception Committee to convey thé Asso- 
ciation’s thanks to these and any others who might 
have been inadvertently omitted, and state 


members would leave Cincinnati with tl 
nothing had been left undone to make 


ant and agreeable 





4 
Mr. Hart then presented the following report of 

nomination of officers for the year 1921-1922 
President, C. A. Severance, St. Paul. Minn 

lreasurer, Frederick E. Wadhams, Albany. N. Y 



























retary, W. Thomas Kemp, Baltimore, Md.; mem- 
of the Executive Committee: Hugh H. Brown, 
opah, Nev.; T. C. McClellan, Montgomery, Ala. ; 
1 B. Corliss, Detroit, Mich.; William Brosmith, 
irtford, Conn.; S. E. Ellsworth, Jamestown, is 
homas W. Backburn, Omaha, Neb.; Thomas W 
elton, Norfolk, ' 
[life Secretary is instructed t ist one ballot 
the Associati for the gentlemen named, who 
re thereuy elected \ — then 
irted Presider Severance to the platform and 
ented him to thi idience He spoke as follows 
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Remarks of President-Elect Severance 





Mr. Chairn Men and Women of the Amer- 
Bar Associatiotr [ cannot say that I am entirely 
prised by the uncement that has just been 
le tor certalil I elations have come from the 
ecutive Sess have i i wa prepared me 
“Believe ( I say to you that it is diff- 
t for me to « my emotion. I thank you for 
e great honor conferred upon me. I appreciate it 
iore than any off tion that could be given to 
e, because it comes from my brethren at the bar 
th whom I have 1 and worked for nearly forty 
ears 
“T am sorry y de William Alex 
Blount, is not here to present me to you as his 
iccessor. He wa lawyer of distinction, a gentle- 
n of the old s« l, a charming man. I served 
ith him in the Conference of Commissioners on Uni 
rm State Laws, and I served with him on commit 
ees in this Ass nd knew him intimately 
nd learned to | nd ad hin It was a great 
iss that we su is a dreadful loss to 
he new administration that we cannot have the ben- 
fit of his counse rrying forward the duties that 
volve upon us during the coming year 
“What is the further pleasure of the Association ?” 
Mr. Joseph R. Edson, of Washington, D. C 
reupon presente resolution requesting the Patent 
Section to advis« \ssociation at its next meeting 
hy it had not appeared before the proper committee 
both houses of congress and exerted its best en 
eavors to secure tl issage of the bill for the estab- 
shment of a Court of Patent A ppe: ls, as provided 
in the bill which had been so frequently, favor- 
ly and unanin ipproved by the aves tt It 
as referred to the proper committee 
Membership Committee’s Report 
The report of Membership Committee was 
resented at the seventh session, at which Judge 
eorge T. Page presided, by Chairman Wadhams. It 
st outlined the general plan for increasing the mem 








ership of the Association which had been approved 
the Executive ( mittee at its meeting in New 
rleans, and then ued as follows 
rhe possibilit the organization may be real- 
zed when it is t red that ler this plan the in- 
terest of about 3, f the members directly en- 
isted in the worl f maintaining and increasing the 
membership of the a ation, so vital a factor in its 
life, the committee | mp 1 of 17 former Presi- 
lents of the Ass 0 District Directors, 48 State 
Directors, three T | Directors, and about 3,000 
County Adviser 
The Members “ommittee junction with 
the organization pr led, under the Constitution and By- 
Laws, by the Ger uncil and the Local Councils, 
mplete ly ctr tecr thy Ass Ciatior thre uughout our 
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land. 
mittee is the permanent character of its organization, the 


An important feature of the Membership Com- 


value of which can scarcely be overestimated in the 
development of the Association. _ 

The Chairman of the Committee, notwithstanding 
the fact that the committee has functioned only a few 
months, is satisfied as to the entire feasibility of the 
new membership plan and believes that it may be relied 
upon as a dependable source of a steady and continued 
growth of the Association. ; 

The Chairman has been very deeply impressed 
with the splendid spirit of service which has animated 
the individuals composing the Committee. There has 
been most enthusiastic co-operation between the vari- 
ous units. There is inspiration to be found in the eager- 
ness with which so many of the members of the Com 
mittee took up this service to the Association. 

In considering the results this far obtained, the 

Chairman especially desires to call attention to the fact 
that there has not been time to effect a complete or- 
ganization in all of the States. Indeed, the work is not 
yet fairly under way in several of the larger States. 
It is with a feeling of no little satisfaction, there- 
fore, that the Chairman announces that as the result of 
less than eight months’ actual work on the part of the 
new Membership Committee, there have been secured 
3,560 applications for membership. All these appli 
cants have been elected to membership, except a very 
small number, the applications of whom were received 
very recently and who will be elected during this aui- 
nual meeting of the Association. In addition to this, 
there were elected since the beginning of this fiscal 
year, before the present Committee began its work, 886 
new members, giving the total new members elected 
this year 4,446 . 

No attempt is made here to tabulate, for the pur- 
poses of comparison, the results obtained by the vari- 
ous states, for the reason that there has been, of neces 
sity, a great inequality in the opportunities offered for 
securing results, owing to the difference-in the length 
of time during which the membership work has been 
carried on in the various states. It may be said, how- 
ever, that most notable results were obtained by the 
State Director of one of the larger States, who, with 
his County Advisers, secured no less than 720 new 
members; another, in a little over two months, secured 
375 new members; another, where the population is 
smaller, secured 340 new members. far western 
State contributed no less than 191 new members. 

Every State in the Union contributed some new 
members and applications were also received from the 
Philippine Islands, the Canal Zone, Porto Rico, and 
one from an American lawyer temporarily residing in 
England 

The report was approved unanimously. 

Date of Presidential Inauguration. 

William L. Putnam, of Massachusetts, presented 
the report of the Committee on Change of Date of 
the Presidential Inauguration. It had seemed to the 
committee that the Association should go on record, 
leaving to congress the details of working out exactly 
the date when the new President should be inaugu- 
rated and the new congress convene. These seemed 
matters of detail which should be studied by a com- 
mittee having power to summon witnesses. How- 
ever, the committee felt that it ought to make ver) 
clear that the members, as lawyers, appreciated the 
great danger in having the old congress meet right 
after election, when there might be many lame ducks 
present. The committee had prepared a short resolu- 
tion practically along the lines of that of last year, but 

little more explicit. 

He then read the resolution, which was that 
congress should come into being immediately upon its 
election and that the ensuing session should be a ses- 
sion of the new and not the old congress; that the 
Electors should meet at the earliest practicable moment 
to cast their votes for President and Vice-President ; 
that congress should meet at the earliest practicable 
moment to count the votes for President and Vice- 
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followed that both the ocean and the air were common 
for the use and benefit of all forms of life. 

He offered an amendment to the effect that it was 
the sense of the American Bar Association that juris- 
diction of aerial communication would properly lie in 
admiralty, with such reservation in favor of the com- 
mon law as the common law was competent to give; 
that aerial communication was defined to include trans 
mission through the atmosphere of all mechanical de 
vices and of all forms of written and spoken words ; 
that a copy of the resolution be transmitted to congress, 
with a tender of the Association’s services to aid in 
the preparation of a bill, and that a committee of 
fifteen be appointed by the President to give such as 
sistance as might be required. 

Five bills had been introduced in congress lodging 
the jurisdiction of cases of this sort in the admiralty 
court, and they were going to pass. He did not believe 
they should humiliate themselves by telling congress 
that it was going to do that which was constitutionally 
impossible. He concluded by moving the passage of 
the substitute proposal, which motion was seconded. 

Mr. Holmes, of North Dakota, thought it would 
do a great injustice to the committee if the substitute 
were adopted. The committee report simply asked the 
members as a body of lawyers to request congress, 
before acting upon the subject, to inquire into the intri- 
cate matters involved fully and to determine specif 
ically what kind of legislation would best cover the 
situation. 

Opposes Committee Recommendation. 


Mr. Jefferson Davis, of California, regretted that 
he could not agree with the committee’s recommenda- 
tion The recommendation as to a_ constitutional 
amendment was diametrically opposed to the recom 
mendation of the committee of the Conference of Bar 
\ssociation delegates and to the report of the National 
Advisory Committee on Aeronautics, which has en 
dorsed three bills now pending in congress, bringing 
this vital subject under the maritime clause of the 
Constitution. 

His opposition to the resolution was based on the 
very language used in the committee’s report, declar- 
ing that the assumption of the principle of absolute 
and exclusive private property in the air should not 
be supinely yielded, but challenged, discussed and de- 
bated, and yielded only to the extent that the private 
owner could demonstrate according to the accepted 
and tested principles of jurisprudence that the claim 
Was an essential part of his right of private property 
Did not the recommendation of the special committee 
in favor of a constitutional amendment constitute a 
yielding on this important question? The theory of 
the necessity of such an amendment was founded solely 
on the premise that the air was owned absolutely by 
the surface owner and that all flight over such air 
space constituted trespass. 
rhis view of space ownership came from too little 
narrow an interpretation of the common law 
“Cujus est solum ejus est usque ad coelum.’ 
\ careful examination of the authorities would show 
that this was not law, but merely a theory which had 
come down to us from medizval days, because there 
had never until recently been any occasion to distin- 
guish between applications which might be drawn from 
it. It was a maxim relating to tenancy and not sov- 
ereign rights. The only rights in space which the 
courts had seen fit to protect had been rights in space 
immediately adjacent to and connected with the sur- 
face. There were no authorities that it was wrong 
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maxim, 
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to interfere with the space over a man’s land when toric doctrine that admiralty means admiralty—nay : 
the passage was at such a height that he was not af gation as it is understood by the human race at the 
fected in the slightest degree time those words were put into the instrument. Ty a 
The German civil code provides that the owner discuss the point from any other standpoint was simp]; 
cannot pro,ibit interferences which take place at such to embark in the realms of pure fan 
a height or depth that he has no interest in their pre Mr. MacCracken again earnestly urged the defeat 
vention. The codes of all countries treat the land of the substitute and the adoption of the report pre 
owner’s property in the space above his land as sub- sented by the committee. The country ild not buil 
ject to a right of passage by aircraft. Statutes sim- up a national army of defense unless e active 
ilar to those enacted by Great Britain, France and support of commercial aviation. It could shirk the 
Germany also exist in other countries commonly double problem, commercial and pat 
classed as great powers. But America, from whos« Chairman Boston closed the debat The men 
creative genius the aeroplane sprang, was asked t bers of the committee had sought information fro1 
ignore the natural evolution of the law of the aeroplane every available source. They had listened to ever} 
as developed in other countries and turn its attention expression of legal views. They had even placed a 
to retrogressive legislation. footnote at the bottom of the first page of their report 
He offered as a constructive suggestion the rec stating that the conclusions were not to be taken as 
ommendation of Professor Bogert, an associate mem- positive statements, but as expressions of w tenta 
ber of the committee, who in his brief on “Problems _ tively advanced. 
of Aviation Law,” recommended to the senate the rat Yet the committee had not been given credit for 
fication of the International Air Convention. The _ the slightest caution. It had not even asked the Amet 
basic principle of that convention, that of the so ican Bar Association to express any opinion on ¢ 
ereignty in each nation over the air space above its subject. The trouble with some people who had a 
territory, was surely acceptable to the United State tempted to interpret the report was they had not read 
If there were any doubt as to whether the federal it with an understanding mind. It merely pointed out 
government has jurisdiction over the air space, it the dangers and suggestions that should be tudied so 
would be instantly dissipated by the ratification of that that the Association should not be improvidently com 
convention and the passage of legislation pursuant to mitted to a false position. 
the terms of the treaty. The federal government ha No reflection had been intended on Congress o1 
exclusive power to make treaties with foreign gov the Supreme Court by the resolutions proposed. The 
ernments, and the case of the State vs. Holland, 40 reason that the word of caution with regard to con- 
Sup. Ct. 382 (1920) decided that where the execution _ stitutional limitations had been inserted was that, so 
of such a treaty requires federal legislation, such leg far as the chairman had been able to ascertain, it 
islation will be upheld, even though it interferes with appeared to him individually that every bill now pend- 
the internal affairs of the state, but not otherwise sul ing before congress which attempted to deal with flight 
ject to national control exceeded the constitutional limitations of power All 
Mr. MacCracken, of Illinois, said the report was that the committee said was that it trusted that the 
a valuable contribution as showing the absolute neces serious questions involved would be carefully looked 
sity for some uniform regulation of the subject of into and considered. 
aviation, which means of course national legislation On vote the substitute was defeated, whereupon 
on the subject. He did not interpret the report as Mr. Homer Albers, of Massachusetts, offered a sub 
advising the constitutional amendment that Major stitute urging Congress promptly to enact such laws 
Johnson had recommended. The chief fallacy of that to regulate aeronautics and communications through 
gentleman’s report was in its recommendation that the the air as are within its constitutional powers. The 
whole country be put to the loss of time and to the substitute was seconded, but on vote was lost 
overwhelming cost of securing an amendment to the Mr. MacCracken thereupon offered a resolution 
Constitution, when it was obvious that such an amend receiving the report of the committee on the law of 
ment was utterly unnecessary aviation with thanks for its preparation; instructing 
Mr. Charles V. Imlay, of Washington, D. C., said the President of the Association to appoint a new 
that a careful reading of the documents on the subject committee of five members, and to invite from any 
indicated that the report was the most practical in its clubs or societies interested in the subject of aviation 
offered solution of any that had been made. It planted the appointment of a similar committee of five mem- 
its feet upon propositions that were demonstrable. If bers of practical experience in the science of aero 
we proceeded upon those propositions, if we asked nautics ; the two committtees to compose a joint com 
congress now to legislate upo! those matters that art mittee with power to select a chair to make 
clearly within its delegated powers, and the states t report as to what legislation is needed, and to present 
legislate upon those matters that are clearly within appropriate drafts of bills for introductiot ongress 
their reserve powers, then we were proceeding o1 Mr. Boston made a point of order that it was not 
something we are sure of If in the process the Su in accord with by-laws of the Associat that one of 
preme Court were to say that the national government ts committees should be composed of men not amen 
had plenary jurisdiction, he was sure all would wil able to its discipline. The chair sustained the point 
lingly accept it and proceeded to put the main questio1 The report 
Mr. Massie, of the District of Columbia, com of the committee was thereupon adopted 
menting on the claim that jurisdiction over aeronautics Mr. Cahill, of Michigan, offered a resolution ex- 
lay in admiralty, said there was not a lawyer who did pressing the sense of the Association t succeeding 
not know that when anyone came to deal with the annual meetings be held in some city or cities with 
jurisdiction of admiralty, his starting point was always cither a higher altitude or with a latitude and longi- 
bound to be historical, and that there was not the ude more closely approximating the so-called north ot 
faintest likelihood of any court, Supreme or otherwis¢ the magnetic pole. The resolutior s referred to the 


departing upon purely scientific analogy from the his Executive Committee 
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Bar Association Delegates 


‘ 1 ¢ 
Lssor on Delegates, 


nesota presiding as 


py the report of 
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lled on to speak, and he 
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ng informed opinion. 
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s approved and 
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d to reconsider a resolu 


ecommending to 
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A resolu 
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tions in securing 
judges 
a conference 
Committee on Pro 
es of the American 
by Mr. Har- 
tte He first called 
retary of the Treas 
nen to represent the 
neeting, for the pur- 
the Bar Associa- 


ce Oo 
estigation of the char- 


’ 


nts and attorneys who 





apply to represent claims before the government 
Che “Treasury Bar” now has a roll of some 8,000 
names 

\fter a considerable discussion of the respec 
tive functions discharged by lawyers and experts 
before the department, and a statement by the 
Chairman that, of course, the Conference could only 
make recommendations to the associations, a reso- 
lution was adopted urging such co-operation as fat 
The resolutions as originally offered, 
however, were amended by a statement that the 
Conference regard the giving of legal advice con- 
cerning the income tax as the practice of law. 

Mr. Einar Chrystie, representing the Associa- 
tion of the Bar of the City of New York, told about 
the work of the Grievance Committee of that or- 
ganization in the disciplining of attorneys. Mr. 
Chrystie stated that in order to get such work ef- 
fectively done there must be committees made up 
of men who are able and willing to work, they must 
be free from political entanglement, and they must 
be willing to devote the requisite amount of time to 
investigating complaints that come before them. 
The next important thing is to establish co-oper 
ation with the court that has the disciplining of 
attorneys in charge, and then the co-operation of 
the Bar must be secured. It is necessary to get 
away from the idea that brotherly love among at 
torneys prevents them from telling about an erring 
brother 

After Mr. Chrystie had concluded his remarks 
Mr. Charles A. Boston told what the New York 
County Lawyers’ Association had done along the 
same line. At the conclusion of the discussion a 
resolution was adopted that the Conference wel 
comed the co-operation of the Committee on Pro- 
fessional Ethics of the American Bar Association, 
and recommended that those States which had not 
yet adopted the canons of ethics should proceed to 
adopt them, that each State and Local Bar Associa- 
tion be urged to aid in the maintenance of the high 
standard of professional conduct contained in the 
canons and, further, that the subject be made a 
special order of business for discussion at the an- 
nual meeting of the association. 

A resolution was also adopted by which the 
Conference recorded its deep appreciation of the 
invaluable services rendered by Julius Henry Cohen 
as Secretary since its organization, and its regret 
that he felt it impossible to continue longer to carry 
the burden of the office 


as possible 


Proceedings of the Patent Section 


The principal matter coming before the meet- 
ing of the Patent Section was the preliminary draft 
of a new Federal Trade-Mark Act, prepared by a 
committee of which Edward S. Rogers, of Chicago, 
is chairman. The proposed bill contemplates a 
complete revision of the Federal Trade-Mark Stat- 
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utes. The principal feature f the bill were « vrocedurs ling of the 
plained by Mr. Rogers and re fully discussed viction e heen acl 
the members present. Upon motion of Mr. Roge Hor W Sime 
the bill was referr: 1 to the f I committee United St District ee 
pointed by the chairman of t section: Edward “ene ( Potas y 
Rogers, Chicago, ( mal D. Nims. Ne ‘ ‘. “A aR a 
York; James T, Newt \\ ton. D. ¢ Mi (. Ny — ‘ - 
ville Church, Washington, D WL. Syme € ' iF t e 
Washington, D. , AL 4 States Distric 
Paul, Minneapo > l 
The committee é mak con Cases : 
plete study of the proy l to rep { sistant ct \ttorne 
same to the Patent Sect ts meeting in 1922 ese é e man < 
Copies of the bi t tands. can be « ency t r¢ t ieast someti! 
tained from the chairmat nd the committes ds 
welcome criticis1 d sugg from men Judge Car of Illinois 1 
of the Bar Assox ch he t the troubk 
The Patent Sect Iso passed a resolt g inizat that the 
that was later adopte the r Associatio1 ctl rathe n the man \ 
ommending for immediate } e H. R. No. 7077 Suchanar spoke aie 
increasing the s ( f tl emplovees t \b t stated that a re lut é; 
Patent Office, and obtaining 1 su e | ( tee of the 1 
crease by increa 2 ole lolevh; 
tt deipni 
ior applications stitute : tie waned 
ted ( He belie 
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H. Wigmore, of Illine ted ° Or tl 
scientific ascertainment f tl ; a basis “ . eeting ( 
a really scientific tre y ) ct t secur i 
W. O. Hart, of Louisia: told of some tl t ~ eme Court 
fortunate result ’ { te sents ne 
of that state; by Secretar ott f enn edure ne of tue ' 
vania, who, in re} to the st ment the A ede ( Circular lett 
tant Prosecuting Attorney that Ohi id abol te d 1 district 
its indeterminate ntenc e some ret overwh«e ' ment 
from his ow1 fairly tices e sole Exec 
operation; by Mr. Buchanar e1 \ irse ( nails 
by Judge Catharine Selle: Washins i Proc. Sage 
Various reforn ere | ’ my ; 
cussed by Col. \W 1 t} ( man. and ) ; n ; 
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American people respect for the law nd if tl , 8, great s 
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he , | gon's teeth, and 
need not ris W 1 they find that no 
ai or f{ rity Cal Save r country ofr 
ine ret t ted 
A € ppointed the Chairman 
re a 1 n the death of the late 
Jud I ( I K nd present it 
e next 5 a joint meeting ol the 
Sect \ rica r Association 
the Ohio State Bar Associatio1 \fter the 
t t the ( tee on Nominations for ofh- 
had been re nd adopted, the Chair in- 
luced Chief Llatt of the nited States 
eme ( lelivered at iddress, which 
ted « r Ss issue 
Public Utilities Section 
‘Ir. Bentley Varren, Chairman of the Pub 
tilities Sect led the meeting to order 
1 made hich he stated that it 
ed that all 1 t ngratulate themselves that 
utilities sec e beginning to regain the 
putation en] re the war as a stable and 
ble investm«e t isa nec sary industry in 
commit t ¢ 
his was ft the report ol mecretary 
strong wv tate mong other things, that in 
e held of publi ty law there had not been 
ich that w trikingly new during the past year. 
rious courts | fied and renewed their ex- 
ession of the | eady mad 
Mr. Joseph VW t Ohio, then read his paper 
“Public Utilit culation in Ohio, With Spe 
il Reference to Street Railroads.” Th paper pro- 
ked a lengthy I 
At the after: ession a paper by Mr. LeRoy 
Harkness, of } York, entitled “Transit Ten- 
encies in New York City,” was read by the Secre 
ry, Mr. Harkness f ng it impossible to be pres- 
nt. The Chair1 then read the list of questions 
ibmitted for « eration, which was followed by 
discussion by members of the Section. — 
At the eveni ession a paper on the “Legal 
nd Practical Aspects of Cooperative Uses of Car- 
er’s Facilities read by Mr. A. G. Gutheim, of 
e District of , followed by one on “De 
eloping Port Facilities by Interstate Compact and 
yvencies I vy \ 
Section of Legal Education 
Hon. Elihu | resided at two interesting 
eetings of the tion of Legal Education at 
ich the princi ect of discussion was the 
eport of the Spe Committee appointed to make 
commendations tion to create conditions 
hich would stt the character and improve 
e efficient t t imitted t the practice ol 
W 
Mr. Root, wv hairman of this committee, 
ynted out that « t and a half years ago the 
merican B \s tion Committee had asked 
e Carnegie |] tion to make an intensive 
tudy of legal education in this country Chat work 
id just been completed and the Special Commit 
e of the Section | id the benefit of that report 
e stated that the t id come to have done with 
sultory discu bring the thing to definite 








conclusions, if they were to perform the duty ot 
this generation in this critical period of change. 

At the second session of the section Hon. John 
B. Sanborn, the Secretary, was called to the chair 
and Mr. Root read the report of the Special Com- 
mittee, the fundamental principles of which were 
that there should be two years of preparatory work 
in college as a condition of entrance to a law school 
ind a three years’ course in the law school. He 
thereupon moved the adoption of the report and the 
motion was seconded by Chief Justice William H 
Taft 

rhe Chief Justice thought the committee 
should be thanked for the conscientious way in 
which the members had devoted themselves to 
their task. Alluding to the argument that Abra 
ham Lincoln did not have the benefit of such edu 
cation as was there recommended, he said that 
there were no doubt exceptions, but that the pro 
visions adopted should be for the benefit of all 
It was not a question of the personal ambition, o1 
the personal coming to the front of the individual, 
but of saving society from the incompetent, the 
uneducated and the careless, ignorant members oi 
the bar who are intrusted with the fortunes and 
the lives of the public. The report, it seemed to 
him, most admirably pointed to the necessity of the 
restrictions introduced. 

The debate followed the lines of that on the 
floor of the Association itself, which is printed 
somewhat at length in the regular proceedings, and 
was participated in by Mr. Charles F. Carusi of 
Washington, D. C., Mr. Edward T. Lee of Chicago 
and others 

Mr. John E, Hannigan of Boston, Mass., moved 
to amend the report by inserting. in place of the 
words, “at least two years in college,” the words 
“at least a diploma from a recognized high school 
or the equivalent thereof.”. Mr. Homer Albers oi 
Boston suggested that the words, “or approved 
preparatory school” should be substituted for the 
words, “or the equivalent thereof” in the amend 
ment just mentioned. 

The proposal caused some discussion, during 
which Mr. William Hutchinson of Kansas rose to 
present to the section the unanimous opinion of 
the entire State Bar Association and of the Su 
preme Court of his State in favor of the principles 
of the report. On vote the amendment was tabled 
and the resolution as originally presented was 
adopted 

National Conference of Commissioners on 

Uniform State Laws 
The thirty-first annual meeting of the National Con- 
ference of Commissioners on Uniform State Laws. 
held in Cincinnati from August 24 to 29, was the 
largest attended of any of these conferences, not onl) 
in the number of Commissioners present, but in states 
represented 

There were forty-one jurisdictions in all repre- 
sented—thirty-one states and the District of Columbia 
and Porto Rico. Seventy-one Commissioners were in 
attendance 

Judge Henry Stockbridge of Maryland, Mr. E. A 
Gilmore of Wisconsin and Mr. W. O. Hart were re- 
elected, respectively, President, Secretary and Treas 
urer. Mr. John R. Hardin of New Jersey was elécted 
Vice-President, and the following members of the 





appointed by the Presi- 


Executive Committee were 
dent: Mr. Nathan Wm. MacChesney of Illinois, 
Chairman; Mr. E. C. Massie of Virginia, Mr. Geo. B. 
Young of Vermont, Mr. Geo. E. Beers of Connecticut, 
and Mr. J. Hansell Merrill of Georgia. 

While the conference, with the care and deliber 
ation always exercised by it, completed the consider- 
ation of no Uniform Act this year, considerable work 
was done on pending measures 

The eighth Draft of a Uniform Corporation Act 
was considered to the extent of approving the plan o1 
the act, it having been fully explained to the Commis- 
sioners by Mr. A. W. Meachem, Jr., of Baltimore, 
draftsman of the act, and by Mr. Chas. T. Terry, 
Chairman of the committee in charge. : 

The Uniform Fiduciaries Act was considered in 
full, section by section, some amendments adopted and 
other amendments referred to the committee on Com- 
mercial Law for further consideration. 

The amendments to the Uniform Sales Act and 
the Uniform Warehouse Act were carefully consid- 
ered, as was the second tentative draft of the Uniform 


Declaratory ee Act, and all of these were 
recommitted, to be brought up again in 1922. 
The first tentative draft of the Uniform Mort- 


and the policy of the act 
should be by publication, 
the 


gage Act was considered, 
that mortgage 
instead of by 
and the act recommitted. 

An entirely new subject with the conference 
the first draft of a Uniform Aviation Act, and this 
after careful consideration was also recommitted. 

The report of the committee on Compacts Be- 
tween States, being a complete monograph on the ques- 
tion, was briefly consider« d the work of the committee 
approved to date, and the committee continued. 

Probably the most interesting subject considered 
was the first tentative draft of an Act Relating to the 
Status and Protection of Illegitimate Children, pre- 
sented to the conference by the committee in charge 
thereof, through Professor Ernst Freund of Chicago, 
Chairman. 

From the very beginning 
sion from every angle, the most important of 
was the attempt to define the respective rights of legiti- 
mate and illegitimate children in the estate of their 
deceased fathers. Although the subject was discussed 
at several sessions, it was passed over to next yea! 
and the committee was instructed carefully to consider 
this point in the meantime 

During the session the Commissioners were ad 
dressed by Mrs. Catherine Waugh McCulloch, Chair 
man of the Legislation Committee of the National 
League of Women Voters, and so impressed were the 
Commissioners by what she said that a resolution was 
at once adopted for the creation of a Special Commit 
tee to prepare and present in 1922 the draft of a 
Uniform Act for the Joint Guardianship by Parents 

Their Children 

The Committee on Scope and Program presented 
but one recommendation, and that was for the creation 
of a special committee on a Uniform Law regarding 
requisition of persons charged with crime. 

Through a committee of which Mr. Walter G 
Smith of Pennsylvania was chairman, suitable resolu 
tions out of respect to the memory of the late Wm. A 
Blount of Florida, a Commissioner for many years 
and three times elected President of the conference 


foreclosures 


action, was adopted by conference 


Was 


Cc 
1 
} 
! 


the act provoked discus- 
which 
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were adopted, after appropriate remarks were made | 
Mr. Peter W. Meldrim of Georgia, Mr. W. O. Hart « 
Louisiana, Mr. L. C. Massey of Florida, and Judg 
Stockbridge, President of the conference. 

The conference closed by the singing of an orig 


inal “Anthem” as follows: 


There are laws which need amet 
There are laws which mak g 
There are laws whose obvious 


Is to make us permanently 


There are laws whose legislative craft 
Have been quite dev id of ke 
But the laws of which we are 1 draftsn 
Make the rest look like thirty « 


This was writen by Col. J. H. Wigmore of Ill 
nois and sung by all, followed by “America,” with the 


Colonel at the piano. 


neys-Genera 
ayne 


National Association of Attorneys-General 

The National Association of Attor 
was presided over by Vice-President Byron 5S, I 
of Pierre, S. D., who acted in the 
President Smith. The following Attorneys-General 
present at the opening Clifford L 
Minnesota; Byron S. Payne, of South Da 
Wolf, of South Carolina; Ulysses 
S. Lesh, of Indiana; Harry S. Bowman, of New 
Mexico; Jesse W. Barrett, of Miss W illiam J 
Morgan, of Wisconsin; Wellington D. Rankin, of 


absence of 
were session: 
Hilton, of 
kota; Samuel M. 





Montana: Clarence A. Davis, of Nebraska; Frank 
Roberson, of Mississippi; Ransford W. Shaw, of 
Maine. 

Attorney-General Utley of Arkansas was not 
able to be present, but his paper on “The Initiative 


ind Referendum in Arkansas” was read by Attor 
ney-General Rankin of Montana. Attorney General 
John G., Price of Ohio delivered an address of wel- 
come, which was re sponded to b y rney General 
Wolf of South ¢ ‘arolina. Attor 
Indiana then delivered his address on 


ney General | lysses 


S. Lesh of 


‘The Attorney-General’s Office and Law Enforce- 
ment.” 

Attorney-General Hilton moved that com 
mittee of three be appointed to confer with a com- 
mittee from the Conference on Uniform State Laws 


uestion of uniform methods of procedure 
The motion was carried 


upon the q 
in extraditi ion. 


Attorney-General Roberson of Mississippi, then 
presented his paper on “Common Law Certiorar 
in Rate Litigation.” A discussion on “Open Price 
Associations” followed, led by Attorney-General! 
Jesse W. Barrett of Missouri 

Attorney-General Morgan of Wisconsin offered 
a resolution that each member of the Association 
furnish to such Attorneys-General as signify their 
desire to have it, a statement of their plans and ex 


periences in enforcing anti-trust statutes The mo 
was carried, 

Attorney-General Shaw of 11 
dress on the subject of the “Federal 
after which an amendment to the 


tion 
MM 
avi 


ne made an ad- 
Water Power 

constitu- 
tion of the body was proposed and adopted, pro 
viding that when an Attorney al of any state 
is unable to attend in person any meeting, he may 
in writing appoint a member of his staff to appeal 

17 


Law,” 


-Gene el 


t} 


and repre »sent his state and have the full privileges 
of an active member of the Association 
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REVIEW 


OF RECENT SUPREME COURT DECISIONS 





uestion of Agency in Settlement of 
roads Dut 


Indian Claims—Liability of Director-General of Rail- 
ing Government Operation—I nterpretation of Uniform Bill of Lading 


t—Exemption of Federal Instrumentalities from Special Local 
\ssessments—Municipal Grants 


By Epcar BRONSON 


oe p—entenets, Quantum Meruit 


He Garland v. Choctaw Nation, Adv. Ops.. 
702. 
The Choctaw Nation had a claim against the 
ed States for the value of lands east of the Mis- 
ssippi river ceded to the United States under cer- 
in treaties. The nation, in 1853, appointed a dele 
ition consisting of Garland and four other mem 


authority to settle all unsettled 
United States 


ers of the tribe, 
usiness between t nation and the 
d agreed to pay the delegates, naming them, for 
eir services in negotiating the settlement and for 
ther services at Washington, 20 per cent of the 


ot op 


1ount realized [he result of the long continued 
d valuable services of the delegation was the re 
covery as a judgment in the court of claims for 
$2,858,789.62, payment of which was decreed by an 
\ct of Congress in 1888 
Garland died, and in 1888 the nation appointed 


eFlore and McCurt agents of the nation to make 


equisition on the nited States for the amount due 
varland and the other delegates, $638,919.43, being 
20 per cent of the judgment of the court of claims 
eFlore and McCurtain collected this amount and in 
L889 paid the heir f Garland $43,943.20, but re 
used to pay the balance due, amounting to $115,786.65 
The nation ne denied the indebtedness, but 
recognized it and authorized payment by an act passed 
by its general council in 1897 which was vetoed be 
ause it would exhaust the treasury and force the 


losing of the Choctaw schools 
rhe estate had no power to sue the nation until 
uthorized Congress. Such an act was 


an act ¢ 
passed in 1908 and pursuant to its terms the petition 
the instant case v filed in the court of claims. 
The court of ns held that LeFlore and Mc- 
urtain were not the agents of the Choctaw Nation 
1 whose conduct the nation was responsible, but 
at they were the successors to the original delega- 
on, standing in h relation to the nation and the 
ther members of the delegation that the payment 
ade to them was a1 ucquittance to the nation. 
from the judgment of the court of claims dis 





issing the petition the heirs of Garland appealed to 


i¢ Supreme Court of the United States. The opinion 
f the case was delivered by Mr. Justice McKenna. 

) h swrtal maint i ad ‘ 

On the pivotal px ot the case the learned Jus- 
e said: 

A « >» } ' ‘ ] ' 

As we have s« ere was a delegation constituted, 
and Garland was a member of it Delegates, however, 
lied and others wer appointed in like generality, and 
finally there was a concentration in LeFlore and McCur- 
tain, and, the natior uncil reciting that the delegates 
pr receding LeFl at [cCurtain had recovered from the 


nited States ra 858,798.62, and that the delegates were 
entitled to 20 per cent of the amount, that percentage was 
and directed to be paid to 











appropriated out 





Lek lore and McCurtain as delegates and successors of the 
lelegates of 185 t nable them (LeFlore and McCur 


TOLMAN 


tain) to pay the expenses and discharge the obligation in 
the prosecution of said claim (the claim of the nation 
against the United States), and to settle with the respec 
tive distributees of said delegation. ...” 

The enactment of 1888 was a deputation to LeFlore 
and McCurtain to collect and disburse the congressional 
appropriation, and they became for that purpose the 
agents of the nation, not the agents of the delegation, and 
it was the first deputation of that power. By a prior en- 
actment the payments made to the delegation were from 
the national treasury, and another (1867) provided for 
such payment. In other words, until the enactment of 
February 25, 1888, the control of the appropriation was in 
the nation, and payments out of it by the nation. 

Our conclusion, therefore, from the record, is not that 

of the court of claims. There was implication, at least, of 
liability to the delegates individually. And this was the 
understanding of the delegates. LeFlore so understood it, 
and the payment made to Garland’s estate was a recogni- 
tion of it. The payment is distinctly in opposition to the 
contention of the government and the conclusion of the 
court of claims. Both the contention and conclusion assert 
a unity in the delegation, the rejection of any individual 
payment or reward to the delegates, a time limit upon 
compensation for their services, however great or effective, 
a kind of jus accrescendi in the successors of deceased 
delegates. If such right existed at all, it would have ex- 
isted even though the succession had come a moment 
before the congressional appropriation was made, and no 
services whatever rendered by the successors of deceased 
delegates. : 

But one point more remains to be examined. It 
was objected that the statute authorized the court of 
claims to render judgment on the claim of Garland’s 
heirs “on the principle of quantum meruit for serv- 
ices rendered and expenses incurred” and that there- 
fore “no judgment can be rendered on a petition which 
seeks to recover merely on the ground of a contract.” 
On this point the learned Justice said: 

The contention under the facts disclosed in the peti- 
tion is technical. The petition showed services rendered, 

and, if the petition be true, valuable services, and for them 
there should have been recovery if the nation was liable, 
and we think it was. How much we do not say nor did 
the court of claims consider, it being of opinion that 
the nation was not liable for anything. Upon the ne 
of the case it may determine the amount due Garland, i 
anything, de pendent upon what his services contributed in 
securing the congressional appropriation. 

The judgment of the court of claims was ac- 
cordingly reversed. Mr. Harry Peyton argued the 
case for the heirs of Garland and Mr. Solicitor Gen- 
eral Frierson for the Choctaw Nation. 


Carriers (a)—Federal Operation, Liability of 
Director General 
Mo. Pac. R. R. Co. et al v. Ault, Adv. Ops., p. 647. 
A statute of Arkansas provides that whenever a 
railroad company or receiver shall discharge an em- 
ployee, with or without cause, it shall pay him his 
full wages within seven days thereafter, and that if 
such payment is not so made, then as a penalty for 
such nonpayment, the wages of such employee shall 
continue from the date of discharge at the same rate, 
until paid. Ault brought suit in August, 1918, under 
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speech,—_meaning the transportation syst as distur 


this statute against the Mo. Pac. R. R. Co. before a 
1 ; guished from the corporations Owning OIF rating them 






Justice of the Peace and recovere judgment by de , ime ; 
fault. The company appealed to the Circuit Court | ergs definition of the term “carriers, 
and moved to substitute the Director General of Rail see Se tHe Ot, Se branch of the cas¢ and the 
roads. This the court refused to do, but joined the ere ar reached that if the cau wares 
arose while the government was opel system 





Director General as defendant and rendered judgment — os t : 
> } ] 
the words “the carrier, while under Iederal cont 


for $50 debt and $390 penalty The judgment ; e 
I : tae al hall be liable and suable’’ mean, as a itter of law 


- affr - vy the Supr re Court « \rkansas d =e “9 ; 
was affirmed by the Suprem: urt of Arkansas and that the system as an entity should be liable and that 


the case came to the Federal supreme Court on wi! the governmental operating agency in control ol the 
or error. a5 system and under existing law respon e for its acts 

Mr. Justice Brandeis delivered the opinion of should be suable. It was therefore he that the ap 
the court, and stated the contentions of the plaintiffs plication of the railr ad company to be dismissed fron 
in error as follows the case should have been granted and the judgment 


yuld therefore be reversed 





; ‘ : o st j 
[The President had taken possession and control of against it 

















the Missouri Pacific Railroad on December 28, 1917, pur On the question of the liabili f the Director 

suant to the Proclamati f December 26, 1917... under General, the learned Justice said 

the Act of August 29, 1916 He was operating it ' 

through the Direct General under the Federal Control The contention that the Director eing 

Act... when Ault was employed, when he was discharged carrier, is liable for the penalty 

and when the judgment under review was entered... The statute, 1s rested spec! cally upot 

company had claimed seasonably that, under the acts o1 the effect that the carriers “shall be subject t WS al 

Congress, it could not be held liable either for the wag liabil ommon carriers, whether t 

or the penalty; i that, if the state and Federal or Federal laws or at common law,” an i 

statutes should be construed as creating such liability sec. 15, that t ‘lawful police regulatior f the several 

they were in that respect void as to it, under the Federa states’ tinue unimpaired. By t provis 

Constitution. The Director General did not contest lia the Uni submitted itself to t ul laws 

bility for wages actually due, but clan ed that, under the state a Federal, which prescribed how 1 duty of a 

legislation of Congré he was not liable fdr the penalty common carrier by railroad should i 

and that the stat tute, as applied to him, was void what should be the remedy for fail 

under the Federal Constitutior these laws tl idity and extent of : gainst the 
— , . United States, ing out of the operat é the rail 
Referring to the statutes, orders and decisions th road, were to be determined. But the: ting eitiees 


trated that “the carrier com in the purpose or the letter of these ¢ t licate 
































learned Justice demons 
panies were completely separated from the control and that Congr intended to authoriz 
aie a2 es a ; ; governme nt for a penalty, if it sh ! 
management of their systems and said: the legal obligations imposed. The g t l 
It is obvious, therefore, that no liability arising out to k, as carrier, to observe all existing d 
of the operation tf these ystems W imposed by the com took to compensate any person injur | a depa 
‘ ti } it rel - ‘ fror ; ‘ 
mon law upon the owner-companies, as their interest ture by its agents or servants trom 
‘ 1 ' " 1 ] ; ‘ ] ndertal ‘ 
and control over the systems wet! mpletely suspended suck law; t not undertak« 
I : ae th = ities oh he carrier any departu! imposition upon it . 7 a 
n considering the contention that the carrier was penalties, or to permit any oth S ty t unis 
liable under the provision of sec. 10 of the Federal it 
Control Act, which in terms continues the liabilities The pur 

: : , , to be sued was compensation, not Wh 
of carriers while under Federal control and permits ever the law permitted compensatory damag ‘ 
suits against them, and the claim that these provisions be collected against the carrier w! 

: ‘ 1 ] Such dar rec y sonablyv + 
should be construed as subjecting the companies to perp Maas 5 ee ge n+ Page + Aiairnccregygnareen. Shem 
. ege ° , » t —_— costs . But double damages, penaltsc ind rfeitures 
liability for acts and omissions of the Railroad Admin which do not merely compensate but al ae 
istration, although they were deprived of all power the purview of the statute. (Citing 

1 e vered n the present < over ' + os 
over the property and the personnel, he said: ee ee eee a ee ee = 
‘ - : due and 1 with interest, 1s in t nature ap 
Such a radical departure from the established con ishment , alled a penalty in the st steel 7 
cepts of legal liability would at least proach the verg is composed the elements a ' 
of cOnstitutional power It shou not be made in the poses of exemplary damages \ p 
absence of compelling languag Citing Cases.) There applied, the element of punishment ’ predon 
is none such here. ates, and Congress has not given its nsent tl 
he plain purpose of th above provision was to pre this character be brought against the Unit S 
serve to the gener ul pubit ghts and remedies against ‘udement against the Director Get 
common Carriers wi 1 at the time the railroads provided for recovery of the penalt . 


' 1 


were taken over by th 


xcept in so far as such 
th ¢] ‘ 





The case was argued by Mr. Robert E. Wiley 


rights or remedies might interfere with the needs o! Fed . ; 
eral operation. . The gover nt was to operate the for the plat tiffs in error and by M1 rank Pace tor 
carriers, but the usual immunit f the sovereign from defendants in error 


legal liability was not to prevent the enforcement ot 
liabilities ordinarily incident to the operation of carriers — 








The situation was analogous to that which would exist if . ——— 

there were a general receivership of each transportatio Carriers (b)—Liability for Loss, Interpre- 

system. Operation was to be continued as theretofore, tation of Uniform Bill of Lading 

with the old personnel, subject to change by executive , ' 

ow . \ . ] 1) > DP ’ ’ 4 4 

order. The courts were to go on entertaiming suits a 2 az & Miss. Valley R. R. ( ichols, AV 

entering judgments under existing law, but the property Ops., p 642 

in the hands of the President 1 war purposes was not ' , ' ; 1 
The railroad company issued t per I] 


to be disturbed. With that exception, the substantial I gal 


rights of persons having dealings with the carriers were of lading for cotton loaded into a box 









not to be affected by the change of control ment, at a station where there was a regularly ap 
This purpose Congress accomplished by providing pointed agent, but before the loaded car ha 1 been 
that “carriers while under Federal ccntrol” should re attached © any trait - engine and while it wz 
smaie gublect $0 then-existing laws and liabilities, and attached to any train or engine and while it was on 
that they might sue and be sued as theretofore. Here the a spur or side track built by the railroad company at 
term “carriers” was used as it is understox d in common its own expense about one-half of which was on its 
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f par. 5 of the uniform 


all loaded cars arriving elsewhere at the owner's risk 
from the moment they were detached from a train, al- 
though the consignee had not even been notified of their 
arrival. 

It is clear that the immunity conferred by the last 
paragraph of Sec. 5 does not apply to loaded cars on the 
spur here involved. Whether the same rule should apply 
to cars on strictly private industry tracks effectively sepa 
rated from the terminal, and exclusively under private 

control, like the industry tracks involved in Bers v. Erie 
R. Co., 225 N. Y. 543, 122 N. E. 456, we have no occa- 
sion to determine 

The decision of the Supreme Court of Mississippi 
was accordingly affirmed. 

Mr. Chas. N. Burch argued the case for the 
railroad and Mr. John W. Cutrer for the shipper 





Local Improvements—Special Assessments— 
Exemptions of Federal Instrumentalities 
C., O. & G. Ry. et al. v. Mackey, Adv. Ops., p 


629. 

Plaintiffs in error filed a bill in the U. S. District 
Court, E. District of Oklahoma, to enjoin the collec 
tion of a special assessment levied on their right of 
way and station grounds for paving a street running 
parallel to their tracks and alongside their station 
grounds he assessment was assailed on several 
grounds, chief of which was that the property was 
immune from state taxation because that part of the 
railroad was an instrumentality of the Federal gov 
ernment. This contention prevailed in the district 
court, but its decree was reversed by the Circuit Court 
of Appeals, Eighth Circuit, with directions to dismiss 
the bill. The case was brought to the Supreme Court 
DY writ Of error. 

Mr. Justice Brandeis delivered the opinion of the 
court and on the point stated said: 


rhe claim of immunity from assessment rests upon 
these facts: The right of way and station grounds are 
on land which had belonged to the Creek Nation before 
the town (now city) was established under direction of 
the Secretary of the Interior, pursuant to the original 
Creek Agreement. The Rock Island acquired its interest 
on March 24, 1904, under a lease . . . for a period of 999 
years, of all of its railroad property. The lessor com 
pany had, in locating its railroad . . . taken, besides the 
right of way 100 feet wide, an additional strip for sta- 
tion purposes 200 feet wide, with a length of 3,000 
teet ; “ 

The contention is that the railroad is an instrumen 
tality through which the government undertook to perform 
its obligation to develop coal lands belonging. to the In- 
dians; and that, if the railroad’s interest in the right of 
way and station grounds could be subjected to a special 
assessment and possible sale thereunder, apart from the 
railroad franchises, the congressional purpose might be 
obstructed (C iting cases.) 

The mere fact that property is used, among others, 
by the United States as an instrument for effecting its 
purpose, does not relieve it from state taxation. The most 
that can be said here is that, among the public served by 
this railroad, are some mines on land leased from the 
Choctaw Nation. The right of way and station grounds 
in question, have become an integral part of 
through lines of a great railroad system. And even 
though it be granted that the Federal government utilized 
the railroad as an instrument in working out its policy 
toward the Indians, the tax upon the railroad property 
would be none the less valid. (Citing cases.) 

It was also contended that the assessment did 
not sufficiently identify the property assessed. On 
this point the learned Justice pointed out the technical 
and non-prejudicial character of the alleged defects 
of description and said: 

F urthe rmore mere insufficiency of description or other 
irregularity in the proceeding would not entitle abutting 
landowners to the relief sought here. Their right would 
be limited to having the mayor and council make a reas- 




















regulations prescribed by the 





sessment conforming to the 

statute. (Citing cases.) 
The remaining point was that railroad right of 

way and station grounds were not subject to assess 


title as not a mere easement, nor a fee simple abso 
lute, but a limited fee, with the incidents and rem 
edies usually attending the fee, he said: 


In effect, the railroad is the absolute owner of the 





land. Its use is, and necessarily must be, exclusive 
The betterment for which the assessment was levied is of 
a nature to enhance the value of that use. And it is the 


railroad, as distinguished from the Creek Nation 
owner of a possible reversionary interest, to which the 
benefit from the improvement inures. For the railroad’s 
use will continue indefinitely, while the specific improve 
ment to be paid for can have but a short life. 

Street paving is a class of betterment to which 
railroad right of way and station property are generally 
held to be subject (Citing cases.) 

It is urged that, if the assessment is left unpaid, a 
sale to enforce the lien would sever an integral part of 
the railway. The same objection might be urged against 
the validity of a lien for general taxes locally assessed 
upon railroad property, or a mechanics’ lien upon th 
same. The objection is clearly unsound 

The judgment of the Circuit Court of Appeals 
was accordingly affirmed. The case was argued by 
Mr. C. O. Blake for the railway company and by M1 
Jacob B. Furry for taxing authorities 


the 


Municipal Grants.—Duration, Retrospective 
Effect of Statutes 

District of Columbia v. Andrews Paper Co., Adv 
Ops. 633. (Three cases consolidated 

Respondents had been given permission to buil 
vaults under certain sidewalks and parts of public 
streets in the District of Columbia, without any charg« 
for occupancy, but subject to revocation without com 
pensation when the vault space should be needed for 
public use or improvement. The permits were ac- 
cepted by written instruments which among other 
things declared that the occupation of the vault space 
was permitted merely as an accommodation to the 
owner of the abutting property and that no right, 
title or interest of the public was in any way waived 
or abridged thereby. The applications for the per 
mits contained an agreement on the part of the abut 
ting owners to vacate the vault space and remove all 
machinery, fixtures and construction when so ordered 
by the commissioners of the District of Columbia or 
when needed for public use. In one of the three cases 
there was no proof of the actual issuance of the 
permit, but the application for the permit and the 
construction of the vault was proved. 

After the issuance of such licenses and after the 
construction of vaults pursuant thereto, it was pro 
vided by an act of Congress that the commissioners 
should assess and collect rents from all users of space 
under the sidewalks and streets of the District of 
Columbia occupied or used in connection with the 
business of the users 

Pursuant to the authority of the act referred to. 
the space so used was valued and a rental was assessed 
against respondent which it was stipulated in the 
trial court was fair and reasonable in amount if it 
were a legal charge 

Having refused to pay the rental so assessed, 
suits were brought against respondents to enforce col 
lection. The Supreme ay of the District rendered 
judgment against them, the Court of Appeals reversed 
the judgment on the add that the act of Congress 
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ment. After defining the character of the railroad 





























































Mr. Justice Clarke delivered the opinion of th 


court. After setting out the material clauses of th 
application, permits, building regulations and acts o 
Congress ee the learned Justice 





rhe respondents defended against the l t 
assessments ” alain that their permits nstruct wer 
in such form as to create in each by contract a 
right of property in the vault in the str 
would be deprived without due process of 


equired to pay the rental. 
To 





sustain this position, the respo1 

: the Building Regulations the provis 
that “no charge shall be made for occupa I 
space by vault,” and that all permits are subject to revo 
cation “when the vault space is needed for any publi 
use and improvement” and . . the stipulation that tl 
vault space Shall be vacated when ordered he c 
missioners “or needed for public use,” and from the 
of the acceptances of the permits the provision that 
commissioners may place in the vaults any constructi 
they may “deem necessary.” Grouping thes« nrelated 





excerpts together, it is contended that they constitute a 
contract on the part of the District to leave 
dents in the undisturbed possession of the vau 
charge, until such time as the space may be dem 
cause needed for some public use and improven 
that since the act of Congress under which the 
rental is imposed is purely a revenue meas 
not require the surrender of the space for an use 
but contemplates the continued private use of it, it! n mn 
valid at tempt to deprive the respondents of their propert 
without due process of law. 

[his statement of the contention 
is its own sufficient refutation. 

In form the permit is a mere naked permission 


! e respon 





S, Iree o! 








1 . ; 
» which does 








build. Two of the three clauses relied upon to create 
rights of property in the streets are derived from the 
Building Regulations, which, as their name implies, ar: 


designed to regulate the materials of buildi 2 
manner of their construction and use,—they are n 
to . . tor a grant of rights in streets,—and 
clause is = the acceptances of the permits n are 
signed only by the applicants. When to this we add that 
the applications culminated and ended in accept: 
the permits “with the understanding that the occupation 
of ws vault space is permitted merely as an accomoda 
to the owner of the abutting premises, and that no ri 
title, ‘ool interest of the public is in any way waived or 
abridged thereby” ... and that the settled rule of law is 
that the grants of rights and privileges in streets are 
strictly construed, so that whatever is not quivocally 
granted therein is withheld, and that nothing passes in 
such case by implication (citing cases) we cannot doubt 
that the permits to the respondents were mere licenses 
subject to revocation at any time, in the discretion of tl 

government of the District. 

Concluding as we do, that the respondents were mer: 
licensees, we see no reason for limiting the act of C n 
gress, as the court of appeals limited it, to constructions 
after the date of the act. Such an interp retation o rf the act 
would so obviously result in unjust inequali th 
should be adopted only under stress of imperative Tomei 
which we do not find in it. 

It results that the judgment of the Court of Appeals 

the District will be reversed, and that of the Supreme 
Court affirmed in each of the cases. 





ances ol! 















The case was argued by Mr. F. H. Stephens for 
the District of Columbia and by Messrs. M. D. Rosen 
berg and Charles L. Frailey for the respondents 


Taxation—Distribution of the Massachusetts 
Income Tax 
Dane v. Jackson, Adv. Ops. 625 
By the constitutional amendment of 1915, tl 





was applicable only to constructions permitted subse- 
quent to its date, and the case was brought to the 
Supreme Court of the United States by certiorari 
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Massachusetts “General Court” was given power to 
impose a tax at different rates upon income derived 
from different classes of property, but at a rate uni 
form on incomes derived from the same class « 
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taxing authorities of a sub- 
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gible property, and to read- 
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14th Amendment. The Supreme Judicial Court 
' , , 

Massachusetts sustained the act and the case was 
ught to the Supreme Court of United States 
writ of error 
Mr. Justice Clarke delivered the opinion of the 
irt. In regard t purpose of the act the learned 
tice said: 
It is obvious that it was the purpose of this act to 
mburse the vari taxing subdivisions until the year 
28, to the ext necessary to supply the loss 
hich each would s n by the withdrawal from its tax 
g power of the t e property the income of which 
s taxed by the stat nd that prior to 1928 any excess 
the income tax er such requirements, and be 
nning with t continuing thereafter, the 
le « e distributed to such sub 
ivisions in proport to the amount of the state tax 
1 by eac 
After setting forth the principal allegation of the 
tition for m compel the state treasurer 

to distribut ortion of the income tax in 
estion (which | had been dismissed on de 
irrer) the le irned Justice said 

This statement of the case shows that it is admitted 
at the Income Tax Act of 1916 is a valid law; that the 
tention is, only, that t Act 1919, providing for 

listribution of the t $; unconstitutional; and that this 
yntention rests w pon the allegation of the petition 
that such amount of t ome tax collected by the state 
om the plaintiff rror and from other inhabitants of 
Brookline as may eturned to any other subdivision 
thereof, may, if the sion so elects, be used for local 
“proprietar that no benefit whatever 
vill accrue from tl »f the tax to the plaintiff 
error or to ot t the town Brookline, 

» the inhabit ate ral 

It is argued t ese cond s it must follow 
at the plaintiff in error and other inhabitants of Brook- 

ne are taxed f usive benefit of the inhabitants 
f other subdivisions the state, and that this violates 
e due process of law ause; or, if not that, the equal 
protection of the la uuse of the 14th Amendment to 

Constitution of t United States, and that therefore 
e proposed distribut f the tax sl uld be restrained 

T he relatior rt ver of the | ede ral courts to the 

taxing systems of the states has been the subject of much 
iscussion in the I f this irt, notably in the 
llowing cases 

(Here follows a xhaustive citation of great cases 

eginning with McCul 1 Vv ‘Mevent ) 

While the nature of tl 


1e subject does 
statement, it 
1 th 


heen evised 


tt permit of 
may plainly be de- 
at since the system of taxa- 
which will return precisely 
fit to each taxpayer or class of 
payment made, as will be 
lividual or class paying a given 
in either the disposition or power of this 
turt to revise the 1 sarily complicated taxing systems 
the states for the purpose of attempting to produce 
hat might be thought to be a more just distribution of 





yn has not yet 


xpayers, in proporti 
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x, it is not wit 





the burdens of taxation than that arrived at by the state 
legislatures (citing cases) ; and that where, as here, con- 
flict with Federal power is not involved, a state tax law 
will be held to conflict with the 14th Amendment only 
where it proposes, or clearly results in, such flagrant and 
palpable inequality between the burden imposed and the 
benefit received, as to amount to the arbitrary taking of 
property without compensation,—‘“to spoliation under the 
guise of exerting the power of taxing.” (Citing cases.) 


The learned Justice closes this portion of his 
discussion by quoting the memorable language of Chief 
Justice Marshall : 


“This vital power (of taxation) may be abused, but 
the Constitution of the United States was not intended to 
furnish the corrective for every abuse of power which 
may be committed by the state governments. The interest, 
wisdom, and justice of the representative body, and its 

relations with its constituents, furnish the only security, 
st ren there is no express contract, against unjust and 
excessive taxation, as well as against unwise legislation 
generally.’ 

The application of this summary of the law renders 
our conclusion not doubtful. 


Declaring the act to be uniform in its application 
to all incomes of its class, of all inhabitants of the 
state, and emphasizing the fact the intangible property 
producing such incomes had been practically exempt 
from all other tax the learned Justice briefly referred 
to the history of the ideas on which the act was based 
from which space here permits a single quotation: 


The tax was authorized by the people of the state, 
and the act was given form by the legislature, for the 
purpose of correcting flagrant inequalities of taxation, 
resulting from what the supreme judicial court, in the 
opinion in this case, called the ‘colonization’ of wealthy 
owners of intangible securities in towns and cities which 
had exceptionally low rates of taxation, “brought about 
by avoidance and evasion, legal and illegal, of the tax 
laws prevailing before the enactment of the Income Tax 
Law.” 


Returning to the fundamental question, the opin- 
ion concludes with the following paragraphs, the 
second of which embraces a clear utterance of the rule 
which must be applied to State taxation when chal- 
lenged in a Federal tribunal: 

Accepting as true, as we must, the allegation of the 
petition, admitted by the demurrer, that the local sub- 
divisions of the state may, “if they so elect,” devote the 
money derived from the income tax through the distri- 
bution provided for in the act assailed, to purposes which 
might not confer any certain benefit upon the plaintiff in 
error or persons in like situation, yet, it must be accepted, 
on the other hand, that it is entirely clear that there are 
many purposes to which these subdivisions may devote the 
money, “if they so elect,” which would be of such state- 
wide influence that the plaintiff in error and those simil- 
arly situated would very certainly be benefited by the ex- 
penditure of it. It must be said also in this case, as was 
said by the supreme judicial court of Massachusetts, in 
the decision of a similar case, Duffy v. Treasurer, 234 
Mass. 42, 125 N. E. 135; “There is nothing on this record 
to justify the assumption that the, several municipalities 
design to devote to other than public use any portion of the 
income tax thus distributed to them. Every presumption 
is in favor of legality, in the absence of evidence to the 
contrary.” This presumption of legality is a sound and 
strong one, and is amply sufficient to prevail over the effect 
of the admitted allegation of the petition. 

The case presented is clearly not one of that extreme 
incquality in taxation of which the Federal courts should 
lay hold, but involves rather a question of state policy, 
of a character which the people have been satisfied to leave 
to the judgment, patriotism, and sense of justice of rep- 
resentatives in their state legislature. 

The judgment of the Supreme Judicial Court of 
Massachusetts is affirmed. 


The case was argued by Mr. Philip Nichols for 
the plaintiff in error and by Mr. William Harold 
Hitchcock for the State taxing authorities. 
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Book Review 


Life of Walter Quintin Gresham, 
Rand McNally & Company. 
Volumes. 

Mrs. 
votion, out of the desire to share with others the life 
of her many-sided, remarkable husband. Her treat 
ment of Judge Gresham as a person is-excellent. H¢ 
is presented to us in human dimensions, so that as we 
read of the the lawyer, the judge, and the 
statesmen we visualize the man. Political events and 
critical history are 
chronicled in these interesting remi 
niscences. 


Walter 


by Matilda Gresham 
Chicago Two 


Gresham’s book is written in spirit ot ae 


1 
soldier 


episodes in modern American 
volumes of 


Harris 


became a mem 


Quintin Gresham was age in 
County, Indiana, March 17, 1832. He 
ber of the Indiana State Legislature in 1861; served 
in the Civil W rising to the rank of Major-General 
in the Union Army; at resumed the pra 

tice of law, and in 1869 was appointed by President 
Grant United States District Judge for Indiana; in 
1883 was appointed Postmaster General by President 
Arthur; in 1884 became Secré Treasury, 
and later wa Judges of the 
United States Circuit Court for the 
In 1893 he was appointed by President Cleveland Sec 
retary of State. He died in Washington, D. C., May 
28, 1895, l of his powers, while hi 


in the full maturit) 
mental gifts were still 1 that highest of hu 


its close he 


appointed one of the 
Seventh Circuit 


iwailinge in 
avaliing if 


man pursuits—the administration of law and justice 
between nations 
Judge Gresham was a man of high character, in 


corruptible, impartial, and able. Few 
more for their both 
Distinguished and honorable 

civil services, we are told by his son, Mr. Otto Gres 
ham of the Chicago Bar, in the introduction, “that 
the career of Walter Quintin Gresham was before all 
else that of 


1 lawyer and judge. Definiteness he in 
sisted on—definiteness of fact, of statement, of deci 
sion. That definiteness in affairs of brought him 
criticism that he enjoyed—he was no diplomat.” he 
Gresham was certainly pos of a scientific atti 
tude of mind, and in approaching any given subject 
his life shows t 1a mental habits. As 
district judge he attained a special prominence by han 
dling the bankrupt Wabash Railroad in a 
showed administrative as well as judicial 
high order. To him “. the end of government 
The place to vindicate the judicial system, he said, 
in the court room. He had the quality which is cardinal 
to his special function, namely, the judicial faculty 
He was no mere umpire. He preferred chancery to 
common law proceedings. He found great difficulty in 
bending his innate sense of justice to feonered 


men have done 
in military and civil | 
is were his military and 


country, 


~~ 


tate 


effective 
il 
way whicl 


ability of a 


Was 


standards of the common law. He was like MM unsfield 
in that his great outline of conduct as a ga was to 
make the rigid rules of law subservient to the pur 
poses of substantial justice. Notwithstanding his pret 
erence for the chancery side of the court, the many 


inventions led 
to the 
the practical side of this 
though naturally not of a mechar 
He had the desire to manage wel! 
hat came within his prov 


erything th: 
He knew that one who solves a problem intelli 
1 grasp of principles 


cases coming before him involving 


Judge Gresham to apply himself industriously 
law of patents and to master 
branch of the law, 
ical turn of mind 
and thoroughly ev 
ince. 

gently 


have. in addition t 


must 
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the ability to visualize a situation where the 
applies. Mrs. Gresham says: 





Many a time was our library cluttered up with briefs 
records, and models of machinery in t cases, One 
night at Indianapolis, when Judge Drummond and 
husband were considering a suit for infringement on a 
improvement to a shuttle on a sewing machine, we broug! 
low! ng machine and I was t emonstrat 
It was t ur when we concl 
L KI w that case W Id be de ng 

til i ad ew sewing mac 

rhe volumes are filled with doings of active life 

in active period. Among the issues covered in terse 
fascinating style are slavery and Negro tfrage 
relations of the North and South, the vil War 
readjustment epochs, and the great labor and law « 
velopments from the early )I » the mid 
“nineties It is hard to resist ma r free quotatior 
from the pages. Judge Gresham w 1 firm believe 























in popular government. He posse | broad, humar 
tarian feelings. No review of the volumes would 

dequate without mention of S g faith in tl 
\merican people. Typical are mi remat 
made in 1891, when speaking at t edication of tl 
Grant equestrian statue in Lincoln Park, Chicago, | 
said: 

It is a mist ike to suppos that | « mn nt 
an art or a mystery. Some of the « f iministra 
tion require special training and e» But it 
broad policies, in the adjustment to t ends f 
which it was organized, in the promot f its purposes 
men like Grant, who feel rightly and rly, w have 
a sound judgment, and saving f ense, and wh 
will resolutely assert thesmncbues rcumstances 
may be safely trusted with its affair lestinies. We 
need men possessing these qualities st the aggres- 
sions of those who seek to make of politics both a 
art and a mystery, intelligible only to t 7 t and ini 
tiated, who assume the management them by virtue of 
their capacity for the deft and artt ilation 
their fe ilo ws. Their influence upon t ntry is corrupt 
und debasing, and the area of politica ality constantly 
enlarges under it. According to their vs the whole 
interest that any citizen has in M State, or Na- 
tional Government is measured by what can make out 
f it. It is worse than idle to shut s to the exist 
ence of rupt methods and pract ir politics 
which threa to subvert our free 

Engrossed in the cares of business rious occu 
pations, men seem inattentive to tl cit 
zenship, but they do not consciously rk its 
duties and responsibilities when tl ul ind fully 
understood. They may be slow t t t len d 
becomes imminent they will assert again 
they have in the past. The sentir tism 1 
still strong in the people. Its voi 1 eded for 
a season, and may be drowned by t r tongues of 
greed and selfishness, but it will be | ag It pa 
tiently submits to many affronts, and 1 ires many) 
indignities. But in its temporary t gathers an 
accumulation of energy, and when t lurance 
has been reached, its commandin aks h o1 
the startled air, trumpet-tongued, and against its mighty 
tones 1 the ice dares lift itself 

rhe vast majority of the people are patriotic and sound 
to the core. In them is our mait ! epend 
ence. Our confidence in their stead) f g love 
f country, which is indifferent about any show of itself 
nd speaks only in its acts, will ne misplaced. It 

this sort of patriotism that s pt Grant 


feels convinced after careful reading of thes 
volumes that Mrs. Gresham has modestly, 
fully, an impartial portrait of a genui 
American, one in whom in all important 
life justice was the first interest. His life was 
opposed to emotional attitudes, prejudices, instinctiy 
impulses, and habitual judgments. While 


presented 


J s~ 
have a clear notion of the importance of this quali 
of mind Tudge Gresham was one of the relatively fe 
who attained it We.tts M. Coox 
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nscience When 


B \RTIHUR 


\LA pi I tte not involv 
ing mort tud Phe re distinguished 
from 1 i re acts supposed to 


nerent ad on rests 


mn an as- 
ned absolut f ethics, but in application 
ll the act an 


nse at The decisions are not all 


was 
mon ne oe attempting to 
their tiol f moral turpitude as a 

1 | be adopted we 
ind philosophical 
ufhiciently long 
nanimity have 

ly wrong, 

’ ( e crystallized 
the comn re put special class The 
f ind, includes 

ts which onl I ntly have been thought to be 
| wrong 


so 


as 
not considered 
for 
\n example 
the last ment tv] 1 DI bit n of ehe mere 


used in 


which 
\ 


wt } P ; no ‘ ] jt Heme 
ossession eing 


Besides t ctio1 unded on the nature of 
cts, the 1 legal distinction which is 
of 
the case of 1 e it is 1 sary, to constitute 
| i to 
ve knowledg nature his act and to have 
unless 
fully” are con- 
criminal 
yn morally 
a law- 
biding citize riminal 1 liable to crim- 
penalte t prohibited by these 
new crimes 

and 
words 
often 


5 ap- 
1ed in pr e¢ ror the two <« sses ottenses 


the act 
| 


eing 


led 
now “lice 
edge 


tent, there 1 ber i1 ich such 


t more 


It is pre- 
as founded 
no man 
f course, was that ex- 
for 
f mala in se 
will tell him 

of mala 
innocent 
presumed 


e doctrine t t I e of thn vy excuses 


necessity 
en he is v1 t ut in the ist 


ordinances 
yme so rapidly 
hat the proba- 
r them on the 


s matter of tact nul! eT! Ir statutes 
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part of the average man, busy with his own affairs, 
is great. If his knowledge of the particular statute he 
is charged with violating had to be proved in order to 
convict him, the proportion of convictions to violations 
would be small and the law could not be made effective. 
Since, in the case of mala prohibita, knowledge of 
the law cannot be presumed as matter of fact, and 
usually cannot be proved, the courts, forced to find a 
way to make the law effective, have made such knowl- 
edge a presumption of law. 

Knowledge of the nature of one’s act would seem 
to be easier to prove than knowledge of the law. With 
respect to the former, however, just as with respect 
to the latter, experience has shown that to require 
proof of such knowledge would interfere with enforce- 
ment. “Where ignorance is bliss ‘tis folly to be wise,” 
and few could be proven guilty of such folly. More- 
over, many of the forbidden acts depend on questions 
of fact not for the individual to be sure of 
Where certain transactions with individuals below a 
specified age are forbidden, for example, it is often 
difficult, if not impossible, for the person taking part 
in such a transaction to ascertain whether the other 
party is or is not below the age specified. Appearances 
are often genuinely deceptive in matters of age. If 
such knowledge always had to be proved the for- 
bidden acts would often be done innocently with im- 
punity, and the law would be ineffective in prevent- 
ing such acts. That the courts, as well as legislatures, 
have recognized the practical necessity pointed out, 
appears from their adoption, in some cases where the 
particular statute did require a criminal intent, of the 
presumption that everyone knows and intends the 
consequences of his acts. 

There is still another distinction between mala in 
se and mala prohibita—not a legal distinction, but a 
practical one. In the case of mala in se the great 
majority of persons refrain from committing these 
acts, not so much because they are forbidden by law 
as because their own moral impulses make such acts 
repugnant to them. Those who commit mala in se 
consist almost wholly of a definite criminal class, 
enemies of society, persons whose characters are anti- 
social. The law corresponds here with morality, and 
those who violate it, even if they do not belong to 
the criminal class, but yield to a strong temptation— 
embezzling bank officials, for example—are at least 
conscious of their departure from morality when they 
This is by no means the case with those who 
commit mala prohibita. Many such acts are com- 
mitted in ignorance, either of the law forbidding them 
or of the facts constituting the violation. In such 
cases they may be committed by persons in whom the 
civic virtues are highly developed, persons of the best 
type of citizenship. Even, however, in the cases of 
those who violate the law consciously and intention- 
ally, it is not always true that they belong to a dif- 
ferent tvpe from the average law-abiding citizen. Re- 


easy 


do SO 
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spect for law, simply as law, exists in most of us, but 
usually coexists with certain other mental 
Among these are common sense, a sense of fairness, 
and certain natural instincts and desires. If the law 
conflicts too strongly with any of these most per- 
and will have little, if any, moral 


states 


sons will disobey it, 
scruple in doing so 

Let us suppose, as 
patriotic men who have volunteered to fight for their 
country in time of war. It will be conceded that such 
a body represents a high type of citizenship. In be- 
coming parts of a military unit they realize that they 
have to submit to strict discipline, to sacrifice much 
of personal freedom and comfort, to undergo severe 
punishment in case of breaches of discipline. They 
willingly make these sacrifices. If ordered to go on 
half rations in a time of shortage of supplies, they 
gladly do so. If subjected to strict sanitary rules, they 
obey them without grumbling. If one of their num- 
ber is executed for sleeping at post when on sentry 
duty in face of the enemy, they regard the sentence 
with approval. This spirit is due not so much to a 
feeling of the sacredness of authority, as such, but 
mainly to their appreciation of the fact that the dis 
cipline, the orders and the punishments are necessary 
right and proper under the circumstances. But now 
assume that they are given a series of orders which 
are, or seem to many of them, unreasonable, for which 
they can see no necessity, and which involve real hard 
ship. Assume that they are punished severely for in 
fractions of orders which have never been made 
known to them. Assume that the orders are so numer 
ous and of such a nature that they are constantly being 
violated by a large proportion of the men uncon 
sciously or inadvertently, and assume further that 
most of such violations pass unnoticed and unpun 
ished, but that every now and then some man, through 
mere bad luck or perhaps through being in bad favor 
with the officers, is punished for doing what all the 
rest are doing. 

What will be the effect upon this body of men: 
Discipline, formerly maintained by the patriotism, 
“esprit de corps” and good morale of the men, can 
perhaps still be maintained under the new conditions, 
but only by increasing strictness in orders, increasing 
severity of punishments and the vigorous use of a 
large body of military police. The men are the same, 
but their feeling has changed. They have become 
mutinous, sore, rebellious They no longer respect 
their officers, and are inclined to resent, disobey and 
evade even the necessary and reasonable 


an illustration, a body of 


orders to 
which before they had yielded cheerful obedience 

Intelligent officers recognize the importance of 
morale; they take human nature as it is, and try to 
make their methods of discipline conform to it; they 
realize that if obedience and good order cannot be 
maintained in an average body of decent men the 
fault is not with the men. They do not, like some 
of our reformers, go about muttering “treason” and 
gloomily lamenting the prevalent spirit of lawlessness ; 
they know very well what produces this spirit, how 
to avoid producing it, and how to change it, when 
found, into a spirit of willing cooperation. 

An excessive creation of mala prohibita tends 
to foster in the public mind a feeling of resentment 
and willingness to disobey the law. This reacts upon 
the situation so as to make necessary an increase in 
the number of mala prohibita. Ingenuity has to be 
exerted by the lawmakers in prohibiting innocent acts 
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or devising regulations as to the terms and conditions 
on which they are permitted, in order to make impos- 
sible or more difficult the commission of other 
act which it is desired to prevent. Instances of prohi- 


I some 











bitions or regulations to aid in the nent of 
other prohibitions are familiar to all. If the sale of 
an article is to be prevented, not only sale but its 
possession and transportation are forbidden. If it is 
desired to prevent the use of an article for a certain 
purpose or in a certain manner, ar restrictions 


are placed upon its use for other purposes an 


prevent 


1 1 


id in othe 
evasion of the particular prohibi 


ways, to 


tion desired. We thus have a vicious circle: the more 
prohibitions, the greater the tendency to violate them; 
the greater the tendency to violate them, the more 
prohibitions are required 

Some of our penal statutes are so arbitrary and 


he courts have 
] 


show so little intelligence that even 
expressed their distaste at being compelled to enforce 
them. In a case of statutory rape under a Massa- 
chusetts law fixing the age of consent at sixteen years, 
the Supreme Judicial Court of that state said (Com 
monwealth v. Murphy, 165 Mass. 66, at page 69) 
Whatever we may think of the policy of a statt 
treats a girl fifteen years and eleven m ) 
mature she may be in body and min 
capable of committing the crime of f 
jects a boy of the same age with whom 
intercourse to a possibility of the same | 
he were guilty of murder in the second degree, 
lature is ordinarily the judge of the expediet 
ing new crimes, and of 
light or sever for prohibited acts 





“4° 
prescribing penalties 


Sometimes the prosecuting officials are unwilling to 
enforce them. I am informed that some federal 
prosecutors refuse to entertain complaints of viola 
tion of the Mann White Slave Act where no com 
mercial element is involved. Yet men have been sent 


to prison for long terms for violating this law with 
out any commercial purpose 

Occasionally the courts can find a legal way out 
of the duty of enforcing a law offensive to their sense 
of justice, if the circumstances in the specific case 
before them are exceptionally raw In Voves \ 
United States 249 Fed. 191, the Circuit Court of 


Appeals reversed the conviction of the defendant for 
Indian, an act forbidden by a 
»] 


1 


violation of w h was a felony 


selling liquor to an 
federal statute, the 
The Indian government decoy, had disguised him- 
self as a Mexican, and two government detectives had 
and re- 
that the 


comment 


mained silent when the defendant rem 
man was evidently a Mexican. The court’s 


. sv, 
was as follows (page 192): 


accompanied him to the defendant’s store 





May the government maintain an 
person for doing a malum prohibitum 
ment’s conduct has misled the perso 
ibited act was a lawful act? 





In a civil 


the proh 


between citizens such conduct would create an 
estopped Is our government of the superman type 
that releases the ruler from the obligations of honesty 
and fairness that are imposed upon the citizens? Is one’s 
liberty or reputation as a law-abider ave less protec- 
tion than his property? We are stror f the view that 


nt trom assert- 


pm licy estops the gover ent 
criminal intent was 


ing that an act which involves no 
voluntarily done when it originated in and was caused by 
the government agent’s deception. 

But Voves was merely lucky because in his case 
the detectives went a shade too far. One Feeley, who 
with equal innocence was deceived into selling liquor 
to an Indian disguised as a Mexican, but in whose 

detectives were have 


lee 
sound public 


case no government proved to 
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rately encouraged the 
yn under the same 


deception, had his con- 
statute affirmed by the Circuit 


of Appeals ( Feeley v. United States, 236 Fed. 
\n automol aught in a speed trap where 
onstables, armed with stop watches, are careful 


in concealment at the ends of a 
isured quarter mile, but are also careful, remem- 
g their legal share of the fines, to see that no 
1 t I tify him of the local speed 
i may te with the court in the Voves 
that the govern: should not be released from 
obligations of | and fairness”. But he has 
iy his fine 
We have seen that mala prohibita, to be success 
prevented, must be punishable without proof of 
vledge either of the law or of the facts, and with- 


tation themselves 


are poste 


unces 


proof of any criminal intent. We have also seen 
the application of this principle leads to certain 
results, especially general loss of civic con- 


nce. This present problem whose solution de- 
s on the relative importance to be attached to 
ality of conduct and spiritual morality. If it is 


re important and 
doing of the for! 
1 social morale, thi 


beneficial to society to prevent 

idden acts than to preserve a 

solution is simple. It consists 

‘reasing the number of prohibitive statutes and 
severity of the penalties for their violation, and 

police force to enforce them 

1 the highest possible degree of effectiveness. Any 

can be quite thoroughly enforced in that way. The 
ngent military regulations of the Germans were 

adequately enforced in the French and Belgian 
es occupied by their troops in the late war. 

To get effective results by this method, while en 
ly practicable, would require an enormous amount 
money, and I suppose that is the reason it has never 

attempted. Increasing the number and severity 
penal statutes has, of course, been tried, but with- 

the employment of an adequate force. For the 
e of economy other methods have been adopted, 
h as giving the informer a portion of the fine, wink- 
at blackmail and graft in order to make the posi- 
of enforcement officer attractive in spite of low 
lal pay, and—a common method—allowing 


iring a large enough 






general violation of the law for long periods and then 
occasionally pulling off drag-net raids. These meth- 
ods, while not effective in wholly preventing the pro- 
hibited acts, do accomplish something in confining 
their commission largely to those who make a busi- 
ness of it and can afford the additional overhead ex- 
penses imposed on them by law enforcement. The 
preference for such methods, however, creates the im- 
pression on the part of the average citizen that the 
government—his personification of the lawmaking 
powers—is hypocritical, is “bluffing”, as he would put 
it, and does not really desire or intend the enforce- 
ment of these laws. He therefore has little moral com- 
punction in violating them, being merely careful to 
see that he is not caught doing so. 

If the preservation of a good civic spirit is more 
important than the prevention of the acts sought to 
be prohibited, then the only solution is to do away 
with mala prohibita. This does not means abandoning 
the penal law, since that is needed to take care of the 
real criminals ; it means giving up the attempt to regu- 
late conduct by statute in a manner which does not 
agree with the moral sense of any substantial per- 
centage of the non-criminal population in any com- 
munity to which these statutes are to be applied. 
There may be those who, while realizing the evils at- 
tendant upon statutory prohibitions, yet believe that 
certain prohibitions are required to protect the public 
health and morals, and that it will not do to wait for 
the slow process of public education. To these I can 
only say that the public health and morals are not 
protected by penal laws which are not thoroughly en- 
forced. Let them obtain assurance that the legisla- 
ture will appropriate enough money for a rigid en- 
forcement before they attempt to get their statutes 
passed, lest the harm done be greater than the harm 
prevented. There may be some who believe that the 
passage of a law has an educative effect upon the pub- 
lic. To these I suggest that laws for that purpose 
should take the form of legislative declarations, not 
of statutory prohibitions with penalties for their vio- 
lation. But to all who seek to regulate and reform 
human conduct I recommend an earnest and open- 
minded study of human nature. 





International Law Association Meeting 
The International Law Association held its 
nty-ninth Conference at Portsmouth, England, in 
1920. The Right Hon. The Earl of Reading, 
1 Chief Justice of England, was the President. 
This was the first meeting since the Conference 
Madrid, in 1913. The subjects discussed were the 


eague of Nations, the Report of the British Maritime 


Laws of War at Sea, the 
f War, and Aviation in Time 


Committee on th 
itment of Prisoner 
Peace. 

It will be remembered that the Association held 
ference in connection with the meeting of the 
ericar Bar Association at Buffalo in 1899 under 
Presidency of Mr. Justice Kennedy and a Con- 
nce at Portland, Maine, under the Presidency of 
Right Hon. Lord Justice Kennedy. 

This Association was founded in October, 1873, 
he Association for the Reform and Codification of 
Laws of Nations is interesting to know that 
idea of such an Association had its inception in 
brain of Elihu Burritt, “the learned blacksmith.” 
him it meant an inte movement in the 
rest of peace 


‘ 


national 





It was brought to the attention of David Dudley 
Field, formerly President of this Association, who 
aided in its organization. He was President at the 
second Conference in 1874, the third in 1875, and the 
sixth in 1878. For many years he was most active 
and influential in the Society. 

At the nineteenth Conference in 1900 at Rouen 
Judge Simeon E, Baldwin was President. 

Francis Rawle, a former President of the Amer- 
ican Bar Association, has been for over thirty years 
a member of the Executive Council. 





Chief Justiceship and Peerage 

“The elevation of Sir Alfred Tristram Lawrence 
to the Peerage is a fitting tribute to a Lord Chief 
Justice who, though appointed in circumstances not 
beyond the reach of criticism, has most worthily 
maintained the great traditions of the office during 
the few months he has occupied it. It is, too, a fit- 
ting tribute to the office itself. Every Lord Chief 
Justice since the days of Lord Mansfield has, with 
the exception of Sir Alexander Cockburn, been a 
peer.”—The Law Journal. 








ACTIVITIES OF STATE BAR ASSOCIATIONS 








Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 








Secretaries can help to make this department one 
of the most interesting in the Journal. Th 
tion of reports will enable each State Bar Ass 


tUHetc~- 
ciation to see every month what the others ar 
doing and to avail itself of any suggestion con 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office 
1612 First National Bank Building, Chicag 





MEETING OF SECRETARIES 
AT CINCINNATI 
Conference Selects One Office, “The Chief,” 
but Refuses to Disclose Name 
assembled for lunch in 
\ugust 30. Taking 
off their coats they sat down to the table in old board- 
ing-house style and immediately started to talk shop 
Eleven State Bar Association Secretaries made up the 
largest part of the crowd, with a Treasurer and Presi 


A bunch of good fellows 


Parlor E at the Hotel Sinton on 


dent as innocent by-standers 

It was agreed in advance 
should be perfectly frank and that no printed report 
I ach 


' 


secretary had brought with him a set of blank forms 
Was SoonT) 


that the discussions 


of the remarks would ever embarrass a speaker 


used by his association in its work, and it 
seen that no two associations were following the same 
line and that there is a big field awaiting development 
in the matter of standardizing State Bar Association 
activities. 

As a starter, Frank W 
discussed the matter of the 
publications and, after everyone had 
seemed to’ be the consensus of opinion that the present 
method of distribution wastes a whole lot of time and 
energy. The Chief was in 
kindly disposed law book house would not act as a 


\ssociations, 


Grinnell of Massachusetts 
exchange of reports and 
had his say, it 


structed to see if some 


medium of exchange for all of the State 
so that libraries desiring copies of the annual reports 
would only have to deal with one agency and the 
\ssociations would simply forward to such agency a 
supply of their reports, instead of the present method 
of trying to distribute directly to all of the libraries 

John H. Voorhees of South Dakota developed 
the fact that the nearest thing to uniformity of 
tice in the associations is in the matter of collecting 
dues. Most of the Associations now carry their mem 
bers until they are delinquent for three years and then 
drop the laggards for non-payment However, the 
discussion brought out the fact that most of the as 
sociations have little difficulty along this line and none 
represented seemed to be fir 
this account 

The Dean of Secretaries, Frederic | 
of New York, led in a ver 
the matter of the 
the associations are 
this is rapidly b 
probably gone farther in ren 
any other state by providing 


tate 


prac- 


iancially embarrassed on 
Wadhams 
interesting discussion on 
so frequently heard that 
liques and showed that 
lead issue 
1oving this criticism 

for election of officers by 
mail and further providing that certain members of 
the Board of Governors be elected at district meetings 


by the representatives of local bar associations Phe 


Illinois has 





} 


than 


matter of statutory organizatio1 

sented by ] om F Henney, of h 
that while there has been a trend of opinion an 
lawyers toward statutory organization, se\ 
to obtain the enactment of statutes have 
will require time to 
is headed toward succe 


some determine 
movement 

The meeting of August 30 w 
reconvene the f wing 





it was decide 1 to 
another luncheon when a general discussion was 











under the direction of R. Allan Stephens of Illi 
One of the constantly recurring problems of a s¢ 
tary is the preparation of proper programs for an 
meetings, dinners, etc., and the retaries pres 
agreed that each should furnish a list of avail: 
speakers for such work, so that a secretary he 
a list covering speakers for all parts of the country - 
Che question of a permanent organization of s f 
retaries was discussed but these fe VS see so n le 
of organizations and spotlighting that it was agreed t 
have but one officer known as “The Chief,” wl e 
name should not be known to the public and “ 
annual meetings should be held at ea session of ss 
American Bar Association. The secretary of the st - 
in which the meeting is held 1s have charge of t a 
local arrangements and “The Chief” to line up the per od 
formers for the program. The secretaries present - 
the meeting were Strozier of Georg Stephens ad 
Illinois, Batchelor of Indiana, Connor of Kentuc bi: 
Young of Louisiana, Grinnell of issachusetts, W “Hi 
hams of New York, London of North Carolina, Hen- a 
ney of Ohio, Voorhees of South Dakota, and Barnes a 
of West Virginia ws 
Who is Chief for this year very one ot t pe 
above named secretaries know s nobody else: ie 
business ay 
z ea: 
NORTH DAKOTA hi 


Bar Association Organized Under Recent Act oi ers 
the Legislature Recognizing It eri 
vernor ofe 


Lieutenant-G 
the Bar 


itoba. delivered the annual address 


Sir James Aikens, 


ciation of North Dakota at the meeting at Gr ca 
Forks on July 7 and 8. His subject is “The Deve ug 
pment of the Red River Valley,” and the addres equ 
was one of great interest Among othet iresse ge 
note was one by Mr. Edmund A. Prendergast, Cl mit 
Counsel for the Bell Telephone Company, of Minne on 
apolis. His subject was “Control of Public Utiliti ix 
Organization of the Association under the re re 
act of the legislature establishing it as a state inst on 
tion was perfected at this meeting. A new constitut am) 
and by laws were adopted Under t of 1921 ill, 
. lv 
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mendation of passage, and was on the calendar when 
the legislature was adjourned by proclamation of the 
governor. 

[he association directed its Executive Committee 
to continue the employment of an executive secretary 
luring the forthcoming year. 

Curtis E. McBride of Mansfield was elected presi- 

nt, J. L. W. Henney and John F. Carlisle, both of 
(Columbus, were re-elected secretary and treasurer, re 
spectively. The following were elected members of 


the Executive Committee: A. J. Shattuck, Cincinnati ; 


W. S. Harlan, Hamilton; Harvey D. Grindle, Lima; 
G. Ray Craig, Norwalk; C. A. Reid, Washington 
C. H.; Charles B. Hunt, Coshocton; Newell K. Ken 


non, St. Clairsville; William L. Hart, Alliance; Wm 
J. Geer, Galion, and George B. Harris, Cleveland. 

Some four hundred of the members of the Ameri- 
can and Ohio State Bar associations were taken by 
special train from Cincinnati to Dayton on Saturday, 
September 3rd, and were met at the station by moving 
picture operators and automobiles. The guests were 
conveyed to the school house of the Nationa? Cash 
Register Company, where the informal meeting was 
called to order by Hon. Robert R. Nevin of Dayton, 
who introduced George F. Holland, president of the 
Montgomery County Bar Association. At the con- 
clusion of Mr. Holland’s remarks, the president of the 
N. C. R., Frederick B. Patterson, son of John H 
Patterson, delivered an address of welcome on behalf 
of that company. Paul Howland of Cleveland re- 
sponded for the American Bar Association, and Prov- 
ince M. Pogue for the Cincinnati Bar Association. 

Hon C. A. Severance, newly elected president of 
the American Bar Association, having been detained at 
Cincinnati by a meeting of the Executive Committee, 
Dr. D. F. Garland, director of welfare of the N.C. R., 
who was then presiding, called upon Mrs. Severance 
to speak on behalf of the,newly elected president, and 
the charming manner in which she responded brought 
her audience to its feet. 

President Curtis E. McBride of ‘the Ohio State 
Bar Association addressed the meeting, and Dr. D. F. 
Garland delivered a talk upon the welfare work of 
his company, which was followed by an illustrated 
lecture upon the same subject. 

Retiring President Daniel W. Iddings was pre- 
sented with a silver urn by W. W. Westerfield, New 
Orleans, on behalf of himself and associate delegates 
to the American Bar Association from Louisiana, 
Messrs. W. W. Young, H. P. Dart, B. W. Kernan 
and E. L. Lazarus, all of New Orleans. 

Following the meeting, the guests were tendered 
a luncheon at the Officers’ Club of the N. C. R. 

After luncheon automobile trips were taken to 
the McCook Aviation field, where airplane activities 
were inspected and flights made to demonstrate need 
of legislation regulating aeronautics. Visitors were 
taken to points of interest along the Miami Con 
servancy project, which is being constructed to protect 
Dayton and the Miami Valley against the recurrence 
of disastrous floods such as that of 1913. 

The visitors were guests at a lawn party and sup 
per at “Far Hills,” the suburban home of John H 
Patterson, where informal addresses were delivered 
by President C. A. Severance of the American Bar 
Association; Chief Justice Carrington T. Marshall of 
the Ohio Supreme Court; O. N. Carter, chief justice 
of the Supreme Court of Illinois, and Mr. Yamamoto 
of Tokyo, Japan. The motion pictures of events dur- 
ing the day were displayed upon the screen 









Of Value to the Profession 


Lynchburg, Va., Aug. 29—To the Editor: | 
have been so much impressed with the American Bar 
Association JouRNAL and its very great value to the 
profession that I feel impelled to write and tell you so 

The special articles have been of unusual charm 
and literary style as well as valuable historical and 
biographical contributions. The departmental arti- 
cles are as interesting as they are instructive. This is 
particularly true of the Review of the Supreme Court 
Decisions. This department is worthy of special 
praise. 

I look forward to each number of the JouRNAI 
with increasing interest and pleasurable anticipation 

FRED HARPER 


The “Fourth” State Bar Association 


Montgomery, Ala., Aug. 24.—To the Editor: This 
morning in glancing over the pages of your interesting 
JourNAL I was struck very forcibly with a strange 
inaccuracy in the extract from the annual address of 
Mr. Marvelle C. Webber as President of the Vermont 
Bar Association at the meeting in 1920, as printed on 
pages 297-300 of the JournaL. After stating the dates 
of organization of the New York, Illinois and Vermont 
Bar Associations, he says: ‘The Ohio State Bar As- 
sociation, organized in 1880, the fourth state bar or- 
ganization, expresses as its objects,” etc. In the same 
paragraph, however, Mr. Webber quotes from the 
address of President E. P. Green, before the Ohio 
Sar Association in 1888, in which address we find the 
following language: “The fact that in 1880 when we 
met in Cleveland, and organized this Association, there 
were in all the states of the Union but four State Bar 
Associations,” etc., would, it seems to me, have been 
quite sufficient to have put Mr. Webber on notice 
that the Ohio Bar Association was not the “fourth” 
to be organized. If he had been as diligent after in- 
formation as he might have been, he would have dis 
covered that the Alabama State Bar Association was 
organized January 15, 1879, and the Act of the Legis 
lature incorporating it approved February 12, 1879. 

This association is not only the “fourth” State 
Bar Association to be organized but the “first” to 
adopt a Code of Ethics—December 14, 1887—which 
has been the model for the codes adopted by the 
American Bar Asssociation (see proceedings of meet 
ing at Seattle) and of many State Associations. 

ALEX. Troy, Secretary 


About a Famous Saying 


Amsterdam, N. Y., Aug. 20.—To the Editor: In 
the very interesting article appearing in your July num 
ber, from the pen of Mr. W. O. Hart, on “Chief Jus- 
tices of the United States,” the following appears: 
“John Marshall, the expounder of the Constitution, 
was a member of Congress from Virginia and deliv- 
ered the Memorial Address on Washington after his 
death, wherein he used the famous phrase: ‘First in 
war, first in peace, and first in the hearts of his coun- 
try,’ not ‘fellow-citizens,’ or ‘fellow-countrymen,’ as 
the expression is often quoted.” I think he errs with 





LETTERS FROM BAR ASSOCIATION MEMBERS 


reference to this famous phrase: “First in war, first i 
peace,” etc. 

There is found in the Annals of the 6th Congres 
Ist Session, December 18, 1799, page 203, the follow 
ing: “Mr. Marshall of Virginia stated that there wa 
unconfirmed news of the death of General Washingto 


and moved that the House adjourn.” December 1! 
1799, page 203: “Mr. Marshall announced the cor 
firmation of the sad news of the death of Genera 
Washington,” and offered three resolutions, the thi 
of which, as it appears at page cited, was as follows 
‘That a joint committee of both Houses be appointed t 
report measures suitable to the occasion and expressiv« 
of the profound sorrow with which Congress is pene 
trated on the loss of a citizen, ‘first in war, first in 
peace, and first in the hearts of his countrymen.’ ” 

Again, on December 19, 1799, page 206, the fol 
lowing journal entry appears: “A message from the 
Senate informed the House that they have agreed t 
the resolutions passed by the House of Representa 
tives for the appointment of a joint committee of both 
Houses to report measures suitable to the occasion 
and expressive of the profound sorrow with which 
Congress is penetrated on the loss of a citizen, ‘first 
in war, first in peace, and first in the hearts of hi 
countrymen.’ ” 

Again, on December 23, 1799, page 207, in a jour 
nal entry announcing the presentation of certain resolu 
tions by Mr. Marshall, providing for the preparation 
and delivery of an oration by a member of Congress, 
the words appear in the same form as above, but in the 
punctuation the comma after the word “war” does 
not appear. 

Again, on December 19, 1799, in the proceedings 
of the Senate, page 15, the words occur as above cited 
in a journal entry recording the receipt of a message 
from the House. In that entry the punctuation is as 
first above. 

On December 24, 1799, page 210, the Speaker an 
nounced that General Henry Lee of Virginia had ac 
cepted the invitation to deliver the oration. 

December 26, 1799, the oration was delivered at 
the German Lutheran church in Washington, in the 
presence of both Houses of Congress. 

So it seems that by the official record Marshall 
first uttered the words publicly, but, according to 
Marshall himself (“Life of John Marshall,” by Bev 
eridge), “Light Horse” Harry Lee was the author of 
them. In Lee’s oration, he uses the words as above 
quoted and adds to their beauty by coupling the in 
finitely tender expression, ““He was second to none in 
the endearing scenes of private life.’ 

Nowhere in the records cited does the word 
“country” appear in the expression in question. In 
four places it appears as “countrymen.” 

I have no idea where Mr. Hart got his authority 
for the statement he made with reference to this fa- 
mous expression. However, I think the Journals of 
Congress should control. 

With best wishes for the continued success of 
your excellent JouRNAL, I am, 

Henry V. Borst, 

Supreme Court Chambers 
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Judge Parker on Chief Justice Taft 





New York 27-~To the Editor: At a meet- 
ng of the Executive Committee of the American Bar 
\ssociation in New York in 1915 or 1916 the appoint- 
ent of Judge Taft to a vacancy then existing upon 

the Supreme Cout f the United States was dis- 
ussed, and a m« was signed by all present ex- 
ept one, whicl is forwarded to President Wilson. 
\propos of the ntment of Saiien laft as Chief 
ustice of the Supreme Ci ~h Judge +y on B. Parker 
vrote a letter New rk Herald under date of 
uly 6 in whicl fers to the mi morial in question 
\s you may be interested in printing Judge Parker’s 
tter in the next issue of the American Bar Associa- 
tion Journal, I enclose a copy. 

\ WILLIAM M. CHADBOURNI 

t - " y ‘ ‘ . 

To THe New K HERALI Your editorial article 
of Saturday entit Chief Justice Taft” is so kindly in 
its treatme te citizen that I venture to ask 
you to correct sion you seem to give that he is 

, not adequa the great position of Chief 
' Justice oft t tates The fact is that om ! 
t r great tter trained 
a He was S G ral i ; \dminis 
tl tration and arg ( great cases of the 
Department of Just in the Supreme Court of the 
4 United States. A s a United States Circuit Judge he 
demonstrated gr idicial ability, every lawyer in the 
S United States v fy. Nor should the fact be lost 
sight of that the edge he acquired as Governor of 
the Philippine | Secretary of War and President 
of the United Sta 1 prove of the greatest value to 
the new Chief Just 
u The Supres Court of the United States differs 
. from every court in this country, or in the world for that 
: matter, because it passing upon great prob- 
S lems of g those gt tasks his equip- 
1 ment is of the be 
es Now, that v t nion of nearly all, if not all, of 
the ex-president the American Bar Association in the 
late fall of 191 ut two of wl ittended a meet- 
4 ing in New Yor 1 by Senator Root, then its presi- 
>c] dent, to prepar programme tor tl ensuing meeting 
' of the Americar r Associatior 
5‘ : . 
: President \ eing about t point an Associate 
. Justice of the S Court of United States, I 
proposed that w ld recommend him Judge Taft 
n as the best qualif man in the country. Farrar of New 
C Orleans, Judge Meldrim of Georgia, Judges Dickinson 
and Gregory of ¢ 1g all Democrats, warmly indorsed 
the suggestior tter was prepared d signed by 
at thirty-one of the thirty-two persons pres¢ 
i€ In their polit iffiliations fifteen were Democrats, 
fifteen were Rept ns and one supported Roosevelt in 
1912. Among them were Joseph H. Choate, Elihu Root 
I] id Fr s Raw he letter was carried to the Presi- 
te dent “sy an ex nt, Edgar I Farrar of New 
Orleans. In tl m New York there is 
a ph rT ] icluding the signa- 
I tures n B. PARKER 
€ ESorE J 
in 
Panama Canal Tolls Exemption 
d Minneap« July 13—To the Editor: In the 
irticle on the “Panama Canal Tolls Exemption” by 
Mr. Horace Stringfellow, in the June issue, all 
y grounds for the nption are refuted except one. 
“a Mr. Stringfellow s that because the United States 
yf may lawfully excl all other nations from our coast- 
wise trade, ther: the treaty did not include such 
)f trade in Section 1 of Article III of the treaty. 


Is not this a clear non-sequitur? 
not dealing with the rights of nati 
raffic of the hig eas or otherw 











The treaty was 
ons as related to 
it was dealing 












solely with traffic through the canal, as to which no 
reservation or exemption was made by the treaty. 
Coastwise traffic using the canal is canal traffic as much 
as high seas traffic using the canal, and is as much in- 
cluded in the word “traffic” used in the treaty as any 
other traffic. ALFRED H. Bricur. 


Necrology 


Mr. Harrison Musgrave 
Mr. Harrison Musgrave of Chicago, former 
President of the Illinois State Bar Association and a 
member of the American Bar Association, died on 
July 18, at his summer home at Higgins Lake, Mich- 
igan. Mr, Musgrave had been engaged in active prac- 
1885. 


tise since 


Charles L, Bonaparte 

Charles L. Bonaparte, Attorney General during 
the Roosevelt administration, died at his country home 
near Baltimore on June 28, at the age of seventy. He 
had been in poor health for about a year. His death 
was occasioned by a heart affection complicated with 
kidney trouble. 

Mr. Bonaparte was born June 19, 1851, in the 
house at Park Avenue and Center Street, Baltimore, 
which served as his town house. He was the son of 
the late Jerome Napoleon Bonaparte and Susan May 
William Bonaparte. His paternal grandparent was 
Jerome King of Westphalia, who married Betsey 
Patterson of Baltimore. 


John B. Stanchfield 

John B. Stanchfield, a leader of the New York 
Bar and a national figure in Democratic politics, died 
on June 25 at his country home at Islip, L. L., at the 
age of seventy. 

Mr. Stanchfield was born at Elmira, New York, 
March 13, 1855; was graduated from Amherst college 
in 1876; studied law in Harvard University and prac- 
tised law at Elmira as a partner of David Bennett Hill 
until 1855, when he entered the firm of Reynolds, 
Stanchfield & Collin, which was dissolved in 1905. 

Mr. Stanchfield appeared for the state in the im- 
peachment of Governor Sulzer and in trials by which 
the Socialist Assemblymen were ousted in 1919; for 
Harry K. Thaw in the proceedings to end his confine- 
ment at Mattewan State Hospital ; and in other notable 
cases 


5 


Difficulties of Truth-Telling 

“It is generally assumed that telling the truth 
is easy, and there is a certain admiration for the 
ac complished liar which is a tribute to the supposed 
difficulty of his self-imposed task. In fact it 1s easy 
to lie, and extraordinarily difficult to tell the truth, 
at least in a way to satisfy the formula of the judi- 
cial oath, ‘The truth, the whole truth, and nothing 
but the truth.’ The unsuccess of lying is due not to 
the difficulty of fabricating an untrue story, but to 
ths impossibility of creating a world. For while 
there is one piece of actual fact in existence it will 
refuse to be built into the edifice of mendacity, and 
may at any moment bring about the shattering of 
the liar’s airy erection.”—The Justice of the Peace, 
London. 
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International Questions and 
Answers 


An institution unique in character and fiek 
International Intermediary Institute at the 
[t may be called a sort of inter1 “Questions an 
Answers.” The statutes of incorporation 
its object is “to supply information in the 
on all questions of international importance, 


| 
is Tie 


Hague 
declare that 
widest sens« 


not beat 


ing a personal or secret character, either on inte 
national law, Dutch and foreign law and jurisprudenc 
or on economic and statistical data and commercia 


policy.” 

More remarkable still, the general plan is to fur 
nish such information to any inquirer in 
any country free of charge, except in particular cas 
where expense is unavoidal let 
information desired 

The question naturally arises as to why 
ization should go to the trouble of maint 
for the free dissemination of i1 
the above 
nations. This is answered in a 
the institute to the effect that the purpose of creating 
the organization was two-fold: Dutch and Interna 
tional. It was desired that Holland should show by het 
deeds that she wished to do something for the Inte 
national cause, and 1e same time to 
serve this cause on its own account. It was considered, 
we are told, that this be achieved than 
by the institution of a “universal information office, 
financed by Dutch money and conducted by Dutchmen, 
that would answer questions gratuitously, collect mate 
rial and place this at everyones disposal, 
of nationality. 

The questions whi 
confined, on the one hand, to subjects of public law, 
national and international law and jurisprudence; o1 
the other hand, to economic statistics or commerc! 


secure 


any 


roal 
orga 


ining offices 
mation, except in 
othe 


case mentioned Oo the citizens ol 


tatement issued by 


was desired it I 


coul 





Ss to answer art 


h it mr 
1 il 


policy. All questions of a personal or secret charactet 
are excluded. 

For many years, we are informed, means fot 
securing all kinds of details relating to international 
law and economics had been very poor There w 
no particular bureau to which tl an of any natior 
ality could address himself. Efforts had been made 1 


supply this want, but they had not on the whole been 
particularly successful. Tl government 


y 
> 


diplomatic channels, consuls a uch like source 
was often long and sometimes even did not lead to 
the desired goal. It was in the middle of the great 
war that certain Dutchmen put their heads togeth 


with the idea of suppl ¢ the need. Various co 
mercial undertakings, companies and also divers 


private individuals, all of influence and significance 
industry, trade and the financial world or in science 
gave money or placed their names, energy or know! 


edge at the service of the enter 
the formation of the in 

The work is divided i » a entral 
and three sub-departments, to which within a 


i€ partime nt 


measur 


able time a fourth will ided. In addition t 
answering questions of int law and econ 
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omics the institute publishes a bulletin 
for the second year was a volume of 335 
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pages in which many important subjects were treated 
There was, for example, a collection, arranged 
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chronological order, of all kinds of documents 
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What the Criminal Fears 
‘It is not the charactet of the put ( 
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